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ir-OREWORD 



' The papers in this volume result frcaTar Conference on Rural "Land-Use 
Policy in the Northeast held at Atlantic City October 2-k, 197^. Several 
of the papers represent a substantial elaboration of the presentation made 
at tiie Conference. Citations to sources of additional information have 
been included where appropriate. » 

The decision- to hold the Conference was based on recommendations and 
requests from Cooperative Extension and State Agricultural Experiment 
Station sources within the land-grant institutions of the Northeast. This 
decision was reinforced by the assessment in the Experiment Station-USDA 
research planning Task Force report, Rural DeveloTment Res earch in the 
NortWast For the Next Five Years - A Framework, which placgd rural land 
use at the top of a list of eight high-priority areas recommended for rural 
development research in the region. The .Task Force noted trends. which have 
made kand use the center of issues of great importance to individuals and 
to communities in the northeastern states. . 

The Conference was intended for extension staff and investigators in ^ 
the land-grant colleges and universities of the 12-state northeast region 
together with representatives of' public and private agencies and groups 
with ^ diverse range of interests and concerns about rural land use. 
1 ' ^. 

The general purpose, of the Conference was educational - to explore and 
evalviate. alternativ e policies and .programs for land use outside of fully_ 
developed city and suburban areas and to create awareness of specific major 
and innovative on-going rural land-use policies and programs in the North- 
east. 

Rural land-use issues are complex. There are multiple goals. There 
are conflicts of interest. Strongly held beliefs and values are involved. 
Marion Clawson was invited, in the keynote address, to give a national' 
perspective on the issues and alternative policies. 

Although the market is the traditional determinant of land use,. land 
is .also vested with a public interest. Therefore, the instruments of land- 
use control raise a series of questions. Fotir major alternatives - their 
intended use, their strengths 'and weaknesses - were analyzed in papers 
prepared for the general sessions. The four weret (l) police power, 
(2)* transfer of development rights, (3) public Acquisition of easements, 
and (U) tax and other special incentive policies. Impact on rural land 
use of administrative decisions by public agencies and the role of the 
citizen in influencing administrative and legislative land-use policy deci- 
sions were also examined in general session presentations. 

- vii - 
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A number of th^-^ternative policies and programs are already being 
tried out in the Northeast. The workshop sessions were intended to provide 
an introduction to a useful sample of these experiences. Some involve 
state-wide programs j others are the result of actions taken- by local gov- 
ernments. Some axe conducted entirely by private groups rather than by 
public agencies. Workshop sessions also included attention to citizen 
influence on public land-use policies and practices. 

It was intended that the Conference provide information which could 
contribute to the educational work of.Cooperative Extension with citizens 
and communities on rural land-use issues. There was also a hope that the 
presentations and discussion would help identify significant knowledge 
needs- to guide research by Experiment Station and other investigators. In 
his summary of the Conference, W. Neill Schaller suggests "some implications 
for research and education.. He points out th^t the Conference was a be- , 
ginning , not an end" . 

The paper "A Basic Introduction to Land-Use Control Law and Doctrine", 
by Professor E. F. Roberts, Cornell Law School, is also available as a 
separate publication _from , the Northeast Regional Center for Rural Develop- 
-ment. ' A compilation of State Land-Use Laws in the Northeast , provided each 
conference participant, is also available as a publication of the Center. 

Three regional committees affiliated with the land-grant colleges and 
universities of the region joined with, the Northeast Regional Centei?. for 
/ Rural Development in sjJonsoring the Conference. They are thej Northeast 
Public Policy Committee,, the Northeast Resource Economic^ ommi-tjtee, and 
the Technical Committee fpr the NE-90 regional research project "Rural 
■ Land-Use Policy in an Urbanizing Environment" . . 

I Members of the^ad hoc Planriing Commitfee for the Conference were: 

William H. Bingham, The Extension Service, Vermont; David. J. Burns, Rutgers 
University; Richard D. Chumney, New Jersey .Department of Agriculture ; Dale 
K. Colyer, .West Virginia University; Howard E. Conklin, Cornell University; 
Gerald A. Donovan, University of Rhode Island; Robert F. Hxitton, Pennsyl- 
vania State Universi&i Olaf f . Larson, Northeast Regional Center for Rural 
Development; JohnJ%^andt, New Jersey Department of Agriculture; Silas-B, 



Weeks,' University f!oT New Hampshire:; Donald J. White, Cooperative Extension, 
New York; and George . D . Wood, Cooperative Extension Service, Maryland. 

Local arrangements at AtlanH^ic City were handled , by David J. Burns, 
Richetrd D. Chumney, and John Van Zandt-. The New Jersey Department of Agri- 
culture prbvided staff for a press service at the Conference. 

Center staff members Leslie, C I^de and DorotHy J. Messenger had a 
major role in preparing for the Conference. Photographs are by Leslie C. 
Hyde, who also selected the sources' of further information listed with a 
number of papers. Jocelyn Loh typed the manuscript fpr this volume. 

Alan M. Fletcher was made available by the Cornell University Agri^ 
cultural Experiment Station* and the Department of Communication Arts at 
Cornell to edit the papers. Howard E. Conklin and Lucy M. Cunnings also 
contributed to the preparation of papers for publication. 

\ - viii - 
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Center spcAisorship of the Conference on Rural Land-Use Policy in the 
Northeast was a part of its program conducted under Section 5Q3 (b) (2), 
T-itle V of the Rural Development Act of 1972 and as a part of its program 
supported by P. L. 89-IO6 special grant funds provided through the Cooper- 
ative State Research Service, U.S. Department of Agriculture. ^ 
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Coimnents by Governor Y aI Byrne 



Secretaiy Alampi, Dean (Charles) Hess, Dr. Larson, Dr. Clawson, honored 
guests:^ -Welcome to New Jersey. 

Rural land use policy, the subject which will be discussed during the 
coming days, is^nowhere more timely than ia New Jersey, where we have morfe - 
'than one million acres of prime agricultural land. As you are aware^ the 
pressure -for land conversion in the rural sections of the region have been 
substantiaiv During the past 30 years, more than one million acres of New 
Jersey's farmland was loSVto other "uses. This w%s the result ^of countless 
private and public decisions, some necessary and seme unnecessary. The 
rural character of signifi^^ont portions of New Jersey is an asset to the 
entire State. I am convinced that if our remaining farmland were lost. New 
Jersey would be a much less pleasant place to live. 

There are no easy or ^at solutions to the problem* I believe that it 
will be necessary to evaluate and experiment with innovative approaches if 
we *are to achieve a more rational rviral land use policy. It mey be that 
in the process some^-of our traditional attitudes toward the. land must be 
changed. It is clear that we must begin to manage. land as a resource to be 
maintained- "for the benefit of this and future generations. 

The* urgency of the problem was recognized in New Jersey at a compara- 
tively early date . This is \uiderstandable when one considers that we have 
more people and more automobiles per square mile than other state. 

I will attempt to briefly outline the actions we have implemented and 
some of those which are being considered.'^ 

* * 

The State has adopted legislation to .protect areas of critical environ- 
mental concern. These include wetlands, floodplains, the Hackensack meadow- 
lands, the coastal areas, and the Pinebarrens regions. The objective of 
these statutes is to conform land use developnent to the natural suitability 
of the area for particular uses. The experience "with these approaches has 
been 'generally favorable. . .1 . 

Another approach involving rural areas was the "Farmland Assessment Act 
of 196k.'' This was an attempt to reduce the pressure for farmlan^conversion 
through thesuse of preferential tax assessment. It apffears that the- statute 
has slowed the pace" of attrition, not without the creation of scane^tax policy^ 
questions. The tax incentive me tl^od has had some effibacy as at stop-gap 
measure, but it has not been successful in reversing the trend described as 
th^^"impermanence syndi»ome" by the Blueprint Commission on the Future of New 
Jersey Agriculture*, i ^ 
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The Blueprint Commission, ably chaired by Secretary- of Agriculture 
^"^afl^A, labored long. ai?d hard to ^develop recommendations that would insure 
stable and permanent agricultxxral industry for New Jersey. , The Coramis- 
slop's principal reoommendation^.was that the State should preserve agri- 
eult\ire in perpetuity by purchasing development easements from the farmland 
owners. The fi^^ and other implications of the report are c\irr,ently 
being ev^uatidby various agencies of state government. The possibilities 
presented^fef this report deserve your serious consideration and evaluation. 

Anothek^oposal c\irrently being discussed is referred to as. the 
Transfer of Development Rights. It would- provide for the dist5:ibuti'on o'f 
development rights to all landowner^ within a community and require that a 
prescribed number of rights be purchased prior to construction of specified 
types of higher density uses. This^ proposal has the advantage of not re- 
quiring government financing, but its ability to guarantee desired results 
has been questioned • ^ / / 

^ It. is also clear that the various activities undertaken by government 
may have significant effects oh r\iral land use policy. In the past, th^e 
construction of highways was the most t>bvious example of this phenomenon. 
The construction of highways through undeveloped areas often fostered 
unwise land use decisions. . 

The environmental impact statement process and the staters shift in 
^phasis in favor of public transportation have had a decided effect in 
this area. It is likely that we will expend more capital this year on the 
construction of regionsLi sewage treatment plants than on transportation 
systems. The land use impact of this program designed to abate water pol- 
lution has been recognized in the past few months. The federal government 
now requires that the sizing of the plant and the location of the inter- 
ceptor sewers be thoughtfully analyzed from the land use perspective'. 

I hope that through this brief discussion 1 have been able to convey 
to you New Jersey*s commitment to improving o\xr rural land use policy. It 
should be clear that some progress has already been made and that other 
interesting programs are being considered but there are no monopolies on 
the infinite variable solutions. 

I trust that conferences such as these where dedicated professionals 
meet together to discuss important issues and exchange ideas \rill assist us 
in defining the issues and shaping directions. j ^ 

" ' / 

Thank you. , " 

\ 
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PROBLEMS AND POLICY ISSUES IN RURAL lAND-USE CONTROL 



/ 



Marion Clawson 



In the United States as a whole, but more particularly in the North- 
east, land use is dominantly rural while people are dominantly urban ; and 
therein lies the root of most of the problems of mral land-use control. 

In that highly urbanized belt from Boston to Washington, that I call 
the Northeast Urban Complex, that Jean Gottmann called Megalopolis, and 
that Herman Kahn referred to as BosWash, well over 80^ of the people live 
in urbanized areas, as the Census defines that term. Yet within this 
highly urbanized area, only 21^ of the land in 195l was in residential, 
commercial, and industrial uses or was in public or semi-public ownership. 
About a third of it was in farms, some of that being forested, an^ well over 
.hOf) was what I call "not" land— not url^an, not publicly owned, not in 
farms. Much of this "not" land is forested, most is owned in relatively 
small tracts (less than 500 acres, in most casesO, and much or most of this 
land is used by its owners for purposes other thah maximizing the annual 
cash returns. . . 

If the comparisons were made for the entire Northeast, it ,wbuld be 
still more striking — nearly all the people resident and working in urban- 
ized areas, yet the vast majority of the land in essentially rural uses. 
Some of you may have seen Fortune magazine for July, 1973* Its editor drew 
a line between Boston and Washington, another line ^5 miles west, and pent 
a photographer down the western line with instmctions to take pictures of 
rural scenes. The result is a series of striking photographs of sweeping 
rural vistas, with no evidence of urbanisation, even from this border of 
the largest urbanised belt in the United 'States. 

An undetermined but probably large proportion of ^the mral land area 
of the Northeast is owned by urban residents. IJowever, it is a minority of 
urbanites who own rural land. Some rural land is owned by people resident 
on it or resident in' a smaH town or rural area nearby. Much of the rura3 
land is used, in one way or another, by people who live in urban areas. 
•They use it for their vacations, or hunt on it^ or drive through it for 
pleasure, or engage in outdoor recreation on it. There is often a shar^p 
divergence in knowledge, interest, and political power between the owners 
of rural land and the larger total public or total electorate in the state 
or region. The owner of the land has a different understanding of the land. 



• Marion Clawson has been Directory 8inc,e 1955) of the Land and Water 
Program and is currently acting President of Reso-jrces For the Future, Inc., 



Washington, D.C. 
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of the relationship of people 'to.^the land, and of the problems and costs 
of owSersMp ?han thfe.city dweller who would like to use some 
rural land at times and in ways of his-^chdosing. 

Public control of private use of ru)al land is not wholly, and prob- 
ably not mostly, in the hands of people resident in ^^^^f:^.^^' .^fl^, 
manJ counties whose land is dominantly rural have small cities with enough 
residents that dominant political power lies in the^;6owns, not outside 
them. Counties exercise such controls over private land use as they can, 
-but within a legal framework provided by the state, which ^^^^Y.Jl^L\n 
majority of its electorate in the cities. When we focus our attention on 
ruial land-use control, we must be aware that the control will be greatly 
influenced if not determined by people resident, in urban areas. 



U. S. Land-Use History 

The history of land use in the United States is dominated by the dual 
thrusts of development and of social control. The development thrusc has 
been primarily private, but private initiative working under rules (laws) 

established by society. The <ievel°P^«"\^^^^ °^^???^,^^^,f?rSe Sn- 
plowed the prairies to establish farms, built the cities, built the rail- 
roads and the factories, and otherwise transformed a vast land, thinly 
populated and economically bacWd, into a large, industrialized, econom- 
icallv powerful nation. One need not approver- every developmental action, 
but no informed person can fail to be- impressed with the enormous achieve- 
ments of this developmental thrust. Equally, no informed person can ignore- 
the continued power of the private developnental thrust V the Proposal and 
the action to build homes, shopping centers, office buildings, recreation 
spots, -electric power plants, factories, and all the rest of .it. 

But. throughout our colonial and national history, there ^ave also 
been numerous- social controls over private land use. The towns of New , 
England were established under a group- or leader-formulated^ land use 
plan, for instance. The t.enns on which land was made available to private 
owners and users, the development of transportation arteries, the foreign 
trade policies of the central government, the laws ani regulations appli- - 
■ cable to credit based on land or used for land developme^it, and scores of 
other social or public actions constituted influences if ,not control over 
private aand useV Likewise, the tenns on which property could be bequeathed 
by ah owner to his heirs were Important social controls. Many of these 
forms of .general social control over private land use continue to this day.- 
BecaLe they are so general, so all-pervasive, we often overlook them. It 
?s only whe^ one seeks to ei,lain the American system of land ownersHip and 
land use to someone from another country that one fully realizes the extent 
and the effectiveness, of these various social controls and influences on 
private land use. 

But more direct public controls over land use have evolved during the 
past century. When "public controls" are mentioned, most people think of 
Zoning, and especially zoning in urban and ^^^^^f ,«^f f' . f^^l^^,""- 
deed toportant, and I sha3.1 discuss- them in more detail later . But we 
should ?ecognize that public or group controls over individual land use 
existed in rural areas before they were begun on a serious scale in cities. - 
Sa^nSe diS^Sts, weed control districts, and in the West irrigation^ 

0018 



distrio-bs, had legal powers, and used them, to control use of private land. 
Fence laws and other laws also had marked influences on private rural land 



use. 



Even today, many of the controls over rural land use axe called some- 
thing 4lse; air and water pollution control laws and regulations^ for 
instance, if strictly enforced may have major repercussions on private 
riiral land use; » 

Social controls over private land use mostly, but not invariably, take 
the form of governmental laws and regulations. The government may be fed- 
eral, state, county, city, or special district. The laws may be specifically 
design8.ted as relating to land use, and these are generally restrictive in 
effect, specifying what cannot be done but providing little or no positive 
incentive for compliance. But some governmental influences axe positive, 
in the sense that they provide a subsidy or other direct incentive for the 
private landowner to do something he would otherv;ise not choose to do. 

Social controls over private land use may involve institutions other 
than general government. Banks and other lending institutions, for in- 
stance, may have regulations or standards that exert a marked effect upon 
private land use. I Tecently served as a member of a county planning group 
that was told (by developers- who knew,) that it did not matter what we said 
about parking within office buildings, since no lender would provide credit 
for a new office building unless it contained a minimum amount of parking 
within the building. In many ci,Jies, lenders have refased to lend in^cer- 
tain areas, because they thought loans there were too hazardous, and this 
in turn has great]^ affected the kind of private land use in those areas. 
And one could go on, listing other kinds of social controls, in addition to 
strictly goverranental ones. 

Equitable Basis for Public Control over Pri vate Land Use 

. What is the rational and equitable basis for society as a. whole - 

operating through some unit of government - restricting^ a private landowner 
ih the vse he can make of his land? Various rationales have been advanced, 
of which I find four ,' somewhat separate but sanewhat overlapping, to be 
persuasive: 

W . 1. The existence of externalities, or effects caused by one person 
and felt by others who are not parties to the decision process.- These ex- 
iternalities may be negative: the old smokestack belching out fumes on the 
•nearby landowner, or stream pollution which affects downstream users, and 
others of this kind. The externalities may also be positive:^ ray enjoyment 
' of ray neighbor's garden, or. the value that accrues to my house because 
; every other house in the neighborhood is well kept up, etc. The externality 
; is usually'^ not intended by the person responsible for it. He make?- certain 

decisions, based on factors within his control and on outputs which l?e en- 
' joys, but in the process there are unintended and possibly unknown conse- 
quences to others. The decision-maker neither bears the costs nor reaps 
the benefits of the externalities:; hence he cannot take them into account 
in his decision-making. Society, however, may take account of such external 
effects, by prohibiting them," charging the decision -maker' for them, or 
rewai'ding him: in some way if the externalities are positive, or bribing hun 
to stop if the externalities are negative. 

OOlS 
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2. A closely related rationale, and= yet somewhat separate, is that 
of inter dependencies. In externalities, one person is explicitly or 
implicitly the decision-maker, from \*om- flow effects, either negative or 
positive, on others. In inter dependencies, effects flow from and to each 
person involved, in all sorts of pairings and other more involved arrange- 
ments. For instance, a residential neighborhood can be maintained physi- 
cally and socially oiily by all, or nearly all, property owners and 
residents. Each has an effect upon the others.- Each is the recipient of 
effects from others. The relationships are reciprocal to a degree that 
they often are not in an externality situation. The need for social action 
to control land use may arise because the bargaining among land owners and 
residents, pair by pair or on a- larger group basis, would be too cumbersome 
to be practical. - . * ' ' 

3. Indivisibilities may exist; a flood protection project protects 
all land within its service area, not merely some land; or a drainage pro- 
ject drains all land within its borders, not merely some of it; or a high- 
way serves all residents in anVrea, not merely those who volunteer to 
help* pay for it; and so on. While this -basis was not, so far as I know, 
advanced as the rationale for mar^ of the rural land-use controls such as 
weed districts, it seems to 2ie th^t it typically did underlay such ruraT' 
land-use controls. 

U. Last, social controls over private land use may have a significant 
measure of efficiency. It may be argued that using all land within one 
area for one use, and all land within another area for another use, results 
in more total satisfactions to landowners and users, and hence to more val- 
ue of the property, than would result from intermingling both uses in both 
areas* In suburban areas, gasoline service stations are resisted in good 
residential areas, high rise apartments are resisted in single-family home 
areas, and so on. One of the old principles of urban land planning was the 
separation of activities into zones: no factories in the residential zone, 
no residences in the industrial zone, etc. It may well be &gued that this 
process has gone jnuch too far in most urban and metropolitan areas, with 
the resultant long-distance separation of home, work place, shopping area, 
school, and recreation site, resulting in fax more mpvement of people than 
jtfould be necessary in 8" area with more intermingled land uses. Does effi- 
ciency of rural land uoe require that *crop farming, second homes, forestry, 
and recreational uses of land he separated? 

Before leaving this matter of rationale for social control over pri- 
vate land use, it should be pointed out that mere assertion of one or more 
of these rationales is not proof that it ekists or that it is important. 
The* claimed efficiency may be grossly exaggerated, or the external effect 
of one decision-maker upon his neighbors may be small, or in fact the 
claimed iriterdependency .may not exist, and so on. When these virtues of ^ 
social control are claimed, they can reasonably be challenged or at least 
scrutinized, and if possible measured. 

\ ■ 

MeanSv o f Social Control over Private Land Use 
-\ — ^ 

If the total so^ety, or a major sector of it, decides that social 
^ control overnrivate land use is desirable (or equitable, or efficient, 
' or whatevei/other reason ic cited), then society has seyeral mechanisms at 
its command. /Most, but n^t all, aro governmental. 
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In the United States, social control over private land use has mostly 
rested on the use of the police power ^- the power to compel an individual 
to do something, or refrain from doing something, in the name of general 
public welfare. This is the basis on which l^d planning and land zoning 
have been defended, both in the professional literature and in the co\irts. 
This extends to public health considerations. If the use of septic tanks 
creates a health hazard in a particular Situation, they may be forbidden 
under the police power. In the name of general welfare, activities that 
create air pollution hazards for downwind Residents may be forbidden or 
required to be modified. One could go on, ^listing many kinds of land uses 
that are controlled, at least in^part, by s.ome unit of local government 
under its general police power. j 

Taxjation is the means whereby society lappropriates some of the private 
income from land use and ownership for social or group purposes. The way 
in which taxes are levied may considerably affect land use. It is doubtful 
if any tax on land and other property is without effect uppn land use. The 
effects may not be intended. It is sometimes argued by local officials that 
real estate taxes, for instance, are levied on all property proportionately, 
with revenue-redsing the only purpose, and that any effects upon land use 
are small and/or incidental. Purpose in affecting land use may indeed be 
absent, although, as one looks at some of the provisions of income tax law 
and their effect upon slum rental residential property, one*s credulity is 
strained to believe that the effects were not intended. 

Society, operating through government, has the power to own and manage 
l^d and to acquire land f^om private ^owners without their consent, by the 
power of eminent domain, if the land is to be used for a public puorpose. 
The definition of public purpose has changed greatly over the decades. To- 
day, for example, slimi clearance will qufiJ^ify, whereas once it did not. 
rather changes are highly probable. The role of pul)lic ownership of land 
in the .United States is often underestimated. There seem to be people ^o 
think public ownership of land is primarily a western phenomenon. But 
governments at all levels own land, sometimes- a lot of it, and the inter- 
relations between government and, private land may materially affect the 
value of the private land. In my judgment, public ownership of land will 
increase in the future, especially in the relatively densely settled states. 

Society or its government has the power of the purse, to mak^ direct 
payments to landowners to persuade them to do scmiething society is^^\ihwill- 
ing 'to compel them to do. This has been the approach in agriculture for 
well over a generation. It is also the rationale behind many public works 
and public services. A road into a new area will' stimulate developihent 
along, it; so will the extension of a sewer line into a new area. ^ Perhaps 
as important as the provision of the public service is the way in which 
users are charged for it. For many public services, there is no charge 
related directly to use — roads, schools, even parks, sometimes sewer 
lines, aiid others. Users may ps^, through their real estate or other taxes, 
but not at the time or in proportion to use, nor in proportion to costs in- . 
curred in providing the public service. Sewers, for instance, are often 
charged for on a postage-stamp basis — no higher cost to the distantly- 
sprawled subdivision than to the nearby one, cuid hence, for this reason 
there is no incentive to favor develojanent of more compact suburban settle- 
ments. Were charges closely related to marginal costs, and were they 
Imposed when the sewer service was available rather than vrtien it was used, 
there would be a powerful financisl incentive toward closer suburban settle- 
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Society and Its governments have the power to wheel and deal with 
private landowners, to extend or improve a street or highway if certain' 
private investments are promised favorable action upon a zoning applica- . 
tion if some land is donated for a park, etc. Many observers and students 
will deny the existence of this power, or decry its use, and surely abuses 
are possible.' A major difficulty with wheeling and dealing is that it is 
likely to be under the table,- with much of the benefit that should go to 
the public actually appropriated by some official or by some private group. 
But an interaction between public and private actions always exists and may 
be advantageous to each. A well-conceived land-use and public approvement 
plan, arrived at by Impeccable procedures for public business, and a series 
of private actions taken to utilize the publicly-provided facilities, is a 
form of wheeling and dealing, btit a morally and socially acceptable one. 

These various powers axe governmental, with the various measures 
undertaken by some unit of government. While these various powers could be 
used in a coordinated fashion, each greatly strengthening the other in 
application, in fact they have generally been used separately and hence 
rather ineffectively as far as land use is concerned. Real estate taxes 
axe based upon assessed values, not upon land use zoning. The assessors 
axe correct in saying that society, operating thi-ough elected officials, 
has given them no authority to recognize the zoning of the land. Public 
improvements have often been built without regard to, or in direct opposi- 
tion to, -the land-use plan. Public acquisition of land, when it has 
occurred, has rarely been seen as a means of . furthering an overall land use - 
plan, which in turn was strengthened by appropriate public works and'tax- 
atibn measures. The powers of government, particularly the powers of local 
government, to influence if not control use of private land are very great, 
but- the utilization of such powers has been hit, or miss, generally unco- 
ordinated. 

Society has some means of influencing if not controlling use of pri- 
vate land without resort to governmental action (or inaction). The will- 
ingness of lenders to extend credit in certain areas to certain classes of 
borrowers and for certain land use purposes may be decisive in what a • 
landowner or would-be , landowner can do with his land. Social and econanic 
pressures can be infliiential in many situations. 

' \ - ■ > ■ ■ 

^ Issues in Rural Land Use Control 

An increasing popAation and an increasingly interrelated social and 
economic structure will\almost surely increase the externalities and 
interdependencies in rurW land use, and these in turn will surely lead to 
increased social contr6l\over. private land use in the future. The. trend 
may be rapid or slow, and\r have little doubt there will be contrary^move- 
ments at times, as there are eddies even in fairly fast river currents. 
Mani' people who decry or oWose public controls over private actions, as a 
general philosophy, wiH b^ moved to support particular social measures^to 
protect private rights which they regard as important. My judgment is tmx 
public control over private rural. land will increase considerably over the 
next generation. What social problems or issues does this raise? 

First of all, any significant social/control over private land use 
implies a rejection, at least in part, of the private market. If the 

J 
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market by itself will produce some desired result, then there is no need 
for social controls. The pri^rate market for land has surely produced 
definite land use patterns in the past. It. is only when we, as society, 
reject the actions of the unregulated private market that we need inter- 
pose social controls over private land use. On^ corollary is that social 
controls over private land use, if effective, will prevent some landowner 
from doing what he would otherwise choose to do. Unless this is true, the 
social controls over private land upe have no rationale. They must restrain 
some landowner, in some way. As I have sometimes said, effective land use 
controls must bite someone, but who, how many, and hoy much? No bite, no . 
effectiveness; too much bite, revolt, and the biter is out. A more formal 
way of putting this is to say that social controls over private action must 
always have some effective minimal, level of public support. If not, the 
societl controls will be rejected or become inoperative in some. way. 

If there is to be increasing social control oyer private land use, vAio 
will make the land use plans, by what process, on what evidential base, and 
who will frame the controls and enforce them? How far should jlans be form- 
ulated by' experts and how far by the total public? How, in fact, can the 
whole public be drawn effectively into the land ^planning process? Must 
land-use controls rest upon officially adopted land use plans? In fact, in 
the past, two-thirds of all zoning actions have taken place without benefit 
of a land' use plan, and others have been in. contradiction to it. In my 
judgment, land-use^ontrols that do not rest upon a land use plan, which in 
tvirn is solidly baspd upon facts and analysis and which has been adopted by 
a competent political body under fully acceptable goverrmiental procedures, 
will face increasing challenge, both legal and political, from affected 
groups. 

How far, and in what ways, can social control over private land use 
respect or defer to the rights or wishes of minority groups within the popu- 
lation? I do not refer particularly to racial or ethnic minorities, or even 
primarily to economic ones, but include all groups who woiild like to^ see some 
other kiild of lemd use than is permissible but simply lack the votes to put 
their views across. V/here and how can the misfit or the oddball or even the 
individualist live, work, and play, if society operates on a majority basis 
to control private land use? Qah there be, or must there be, special areas 
or zones for the nonconformist? If so, how large, how determined, for whom, 
how restricted, how changed over time, and otherwise how managed? 

This can be put differently : how far can or should the wishes and the 
rights of the majority be thwarted by the minority, noncoi>f6rming or other- 
wise? >We hear of the tyreiiny of the majority, but the tyranny of the 
minority may be equally serious. If a substantial ma jgrity of the people 
of some area, rural or urban, want a certain pattern of land use., how fax 
is it reasonable to deny their wishes to accommodate some minority^group? 
hfy observation is that much land -use control is actually minority control 
over the majority. The majority may not object strongly, and may even-be 
apathetic, but if pressed would not liave endorsed the actions taken in the 
name of the whole group. Most local planning and zoning is very much the 
activity of small groups within the total, locetl electorate. . Much rests on 
lack of active opposition rather than on consent. 

How much social control over private land use will be accepted by the 
residents of any area, without active rebellion? There has, in fact, been 
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rebellion against land use controls in the past. The two previous experi- 
ments in national land^use planning - in the 1930' s - ended in rejection 
by the political forces with power. In many local areas, land-use plans 
and/or zontog actions have been proposed which had substantial expert and 
"leader" support but which the larger electorate did not accept. Yet the 
larger electorate may have been dissatisfied with and disadvantaged by 
unrestricted private land market actions. 

At what geographic scale or at what governmental level should land use 
planning occur and land-use controls be imposed? Traditionally, most land 
use planning and nearly all land use controls have been at a local level: 
counties and cities. But there is an increasing pressure to have states 
and the federal government play a larger role. Local planning may serve 
local ends, but the sum of local plans may be a poor regional or state 
plan. But planning and land controls by states or federal government, have 
serious weaknesses too. My judgment is that the locus of land planning and 
land-use control will gradually shift up the governmental ladder and will 
increasingly be exercised over larger areas. 

As social~control over private land use spreads into more rural areas, 
and as its terms become stricter, we may see many interesting political and 
social battles develop. Rural land use planning and control will surely 
become the "art of the possible" - which is what politics is supposed to be. 
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A BASIC IMTRODUCTION TO LAND USE CONTROL LAW AMD^ DOCTRINE* 

E, F. Roberts 



4 

I. GENESIS Oy THE ZONING MECHANISM 

"No one in America feels any great concern for prote'qting 
agricultural land from urban develojHnent." 

DEFALONS, LAND-USE CONTROLS . 
IN THE UNTIED STATES 9 (1962) 

A. ZONING - A BY-PRODUCT OF URBANIZATION* 

if 1 ' 

Early American settlements were planned comm\inities. In the 

Massachuset^ts Bay Colony, for example, the. colonial farmers lived vithin a 
built-up village and daily went out to the fields that surrounded this 
cluster of housing. Most villages centered on a common, and the house lots 
were arranged around it on the basis of a squared .grid. It was not unusual 
to find provisions that required housing to be set back a prescribed dis- 
tance from the street line. More interesting still, these colonial schemes 
envisaged a limited population, the assumption being that, when the village 
4s planned filled up, the time had arrived to found an entirely new settle- 
ment elsewhere for the overspill. , . * 

Even though New England began as an agricultural society, econom- 
ics shortly triumphed over tradition, and these neatly planned new towns 
disappeared. When (in 1776) Adam Smith published his Wealth of Nations ,, 
commercial society had begun to replace agricxiltural society in the Anglo- 
Saxon countries. Trade and commerce appeared to offer more rapid routes, to 
wealth than farming, and people active in trade and commerce began to co-opt 
the town proper, while the farmers began to locate their homesteads: on the 
sites of their particular acreages. The price structur'e of land calculated 
in terms of its strategic ilrban location was beginning to influence the 
life-styles of the various callings. , In the process, the villages grew into 
towns, and haphazard construction all but .obscured^ the original design of 
most American centers of habitation. 
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No sooner, moreover, had Adam Smith purported to define the rules 
that governed the market place than commerce based upon cottage in^stry 
began to be replaced by the factory system. Axkwrighfs spinning frame - 
the starting point in the history of mass production - was invented m 
1770. The iron foundries began to appeal- around 1780, Thereafter towns 
began to spring up not on the basis of pufe chance but in response to a 
cSSkus SvoJving the coalescence of raw materials, fuel, transportation, 
2d labor supply. Pittsburgh, for .example, is the net result of commercial 
Sgenuity applied to a place where there co-existed a river system, a coal . 
supply, available ore, and immigrant labor. 

Pittsburgh can b4 envisaged, then, as a product of human genius ^ 
and resource topography. Yet it was operating out of New York City that . 
J. P. Morgan'was dble to assemble the capital necessary, to create the 
maiTunoth United States, Steel Corporation in I90I. Improved conmunications 
technology - the telegraph, the telephone - enabled a new breed of entre- 
preneSs to locate their corporate headquarters in the city where there had 
developed a unique market in the most essential commodity of all: money. 
Dependent upon capital-intensive technology,, industrial capitalism gave 
rSe to its^wn bureaucracy located in Manhattan near the banks and stock 
markets which provi<ied this essential resource. Offi<?f 
this white-coUar work force became common fixtures. Given the widespread 
perceived need to be by the financial centers, and the resultant escalation 
of the price of appropriate land, the urge to buiJLd up into^the sky devel- 
oped As chance S?ul? have it, another .series of technological advances 
opened the door to the trend to devel6p vertically. 

High buildings made no sense at all until the elevator was per- . 
fected into a reasonably efficient and safe system of vertical- ascent, ^and 
until high-pressure heating and plmbing systems were developed to service 
Te^ upper floors. No skyscraper was plausible if it --^<l-^-^/.^°^J^i^"g 
walls o? solid granite to support itself, both because of tnecost^of con- 
struction and the vast lots needed if the -ground ^oing to have 
Ly floor space at all. Once steel could be fabricated J^^^^^^^"" 
cment could be poured over this matrix to serve as a mere skin enveloping 
tS structure, then indeed the sky became the lijnit. Thus, a number of 
practical engineering breakthroughs coming to fruition across a broad spec- 
trum around^he year 19OO opened the way for an increase 
center "cities. Indeed, by 1913 Manhattan could boast of. jome fifty build- 
ings that rose more than twenty stories and nine more that exceeded thirty 
stories. / 

The trend to build; upward proved to be a mixed blessing. J-^ 
utilize most efficiently scarce and expensive horizontal space/ but it 
tended to convert the streets :below into dark canyons. Befor^ the science 
of artificial lighting was perfected', moreover, daylight-and^windows were. 
viiJ'al. Hence, whenever A constructed a skyscraper on his PJ^f ^'^J^ 
-his neighbor B in a quandary. On the one hand, B' s old -building mighVbe 
overcas? by a'shadow for most of the day a^d its value thereby Jecreased. 
On the other hand, if B built a skyscraper on his P^^°fl 
wall might have n^arly'useless windows and, perforce, the building would 
not draw tenants as efficiently as otherwise woiad be the case. In any 
event, it dawned upon some property owners -that the first entrepreneur to 
'build a skyscraper tended to inflict harm upon his immediate neighbors, 
albeit nuisance-law-wise this was, as we shall see, damnum absq u e injuria . 
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-At the same time, subways were beginning to criss-cross Manhattan. 
Would-be builders of skyscrapers tended to locate thefr new tx>wers near 
subway terminals so that the labor force woxad be attracted to the site by 
the convenience of travel thereto and therefrom. Even worse, the garment 
makers were beginning to locate their lofts downtown .o cut their delivery 
costs once the subways made it possible for them to bring their la^or from 
the tenement slums to the factories. All of this "progress" had little 
appeal to Fifth Avenue merchants who purveyed luxuries to the rich. A 
gloomy canyon lined by skyscrapers did not match their image of what an 
exclusive shopping area^shoiad be." Streets overrun morning, noon, 'and 
afternoon by ^commuting hordes of relatively grubby workers did not partic- 
ularly amuse them either^ although a subway termin&l nearby did catch 
their interest^. Determined as th.ey were ta "preserve property values , 
these merchants banded together under the aegis of the Fifth Avenue Associ- 
ation to lobby at City Hall for relief-^. - * ^ 

t 

B. COMMON LAW LMTO USE CONTROLS. • * 

Surveying the jurisprudential scene circa I9OO-I93O must have been, 
a somewhat disheartening experience for anyone interested in planning. The 
only remedy provided by the law in the instance'of conflicting uses of land 
was by way of nuisance law, and this partiQUlar body of learning was, as it 
still is J in a state of deplorable disarray. It was clear, however, that 
ever since the Wars of the Roses there had existed the potential for some- 
one to decide to raise pigs in a neighborhood wherein everyone else main- 
tained a polite residence. While this did not invo).ve a trespass, since no 
physical . invasion of neighboring property occurred, the courts early had 
fashioned a writ whereby outraged neighbors could seek a judicial order 
requiring their innovatiye neighbor to cease causing odors to permeate the 
neighborhood- . Even so^, so complicated were the pleadings in this particu- 
lar action that, when the' courts permitted a money action for damage s^as 
well5, everyone resorted to lawsuits for damages in lieu of abatement . 
.Ultimately, when the antipathy 'to equity courts subsided, inspired as it 
vhad been by association with ^royalist Star Chamber, American equity juris- 
prudence evolved and began to tak^ cognizance of nuisan^ce suits and to 
issue injunctions'^. * ^ 

1. The Limits of Nuisance Law. ' ^ 

Nuisance law, however, crystallized into a certain pattern that 
tended to countenance nojse -making and smoke-making activity in urbangCen- 
ters which in more^ genteel ar§as wduld be abated at the drop of a hat . 
At the same time, nuisance law came t-j) demand that the defendant ' s behavior 
on his land cause smoke, noise or odor to invade plaintiff's parcel, if 
there was to be a remedy^. Crowds u^dng the public streets were beyond the 
ken of nuisance jurisprudence, as were, the cases in which someone built a 
skyscraper that cast his neighbor into perpetual darkness ♦ 

a. Private Nuisance Law. 

These disputes between adjacent landowners, in which a plaintiff 
sought to have enjoined behavior which unreasonably interfered with his 
enjoyment of his estate, were collected under the caption "private nuisance 
law." While these were nothing more than tort cases, they did tend to serve 
as a primitive zoning tool since, by and large. Industrial activity was 
enjoined as tinreasonable behavior in suburban residential areas, while it 
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'was JLicensed as eminently reasonable in urban centers . Only recently has 
if been recognized -that this de facto licensing of nuisancr -gtyle activity 
in urban i^creas actually contributed to the despoliation of "dhe environment 
in thdsfe areas so thf.t, perforce, this body of law has o^^late been sub- 
jected to a "searching re-examination of first principles" . . • 
... • , . * - *■ ■ 

b. Public Nuisance Law. ' 
^ '. 

More directly relevant to our story here were the related cases 
collected under "the caption of "public nrisance^" These nuisances were j^i^ 
crimes-'-^, the list of offenses having accumulated in England'case by case , 
although the American style dictated an effort to reduce the list to a, 
statutory prohibition^^ . By and large, these crimes consisted of offenses 
such as maintaining the likes of guri powder factories or rendering plants 
in built-up areas. Perforce, this body of "law was also a primitive form 
of iand-use planning since it~^We4,to exile to the hintegands^uses tha;t 
threatened th,e comfort and safety of'the public in general . As will ^ 
shortly become apparent, public, nuisance law was to have a direct influence 
upoh the emergence of zoning law. 

C-. THE IDEA OF :PRIVATE PROPERTY AS- A EESTEAIMT UPON? 

LAND-USE LEGISLATION. %^ I " 

"It is crucial to realize that while actual nuisances were subject 
to abatement, American jurisprudence otherwise treated the owner of a par- 
cel of land as pretty much absolute sovereign over his dimunit'ive domain.- 
This is perfectly illustrated by the vraiy the Colorado court reacted to an 
early land-use control scheme devised in Denver just before the outbreak of 
the 191U-I918 War-'- ' . In the residential" areas of Denver it ceased to be 
possible to qualify for a permit to build either an apartment house or a 
store unless the applicant filed with the building inspector the signatures 
of the majority of the property owner? in the area immediat-ely concerned, 
together with a certificate by a reputable abstract company evidencing that 
the signatories actually were the owners. Even with the requisite srgna- 
ttires in hand, the wbuld-be developer had to agree *in writing to conform to 
the dverage setback' in vogue in the area.' A landowner resorted to mandamus 
(court order) .against the building inspector to obtain a permit without 
complying with this new scheme. He was successful because, according to 
the judges, this scheme deprived the applicant "of the fundamental right to 
erect a store building upon his lots covering such portions thereof as he 
choose s."^° ' 

I 

1. State and Federal Constitutional Issues. 

This reaction is to be explained because the exercise of legisla- 
tive authority to regulate land use entails the exercise of tlje police 
power. It is axiomatic, of course, that. the state as sovereign has the 
inherent authority, to make laws designed 'to protect the public safety, 
public health, morality, peace -and qui^, arid law. and order . Indeed, it 
has recently been observed that, relatf^ve to the police power. An attempt 
to define its reach or outer limits is fruitless.""^^ Sb far-reaching is 
the police power, of course, that obvioiiply a society premised on less than 
parliamentary absolutism must have recourse to smewhat intractable consti- 
tutional norms designed to set some guidelines limiting the ^scope of this 
inherent authority. As a result, in this country,, certain constitutional 
restraints function at both the sta,te and' fpderal level. 
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state constitutions, first of all, tend to differ radically from 
^ the federal chaxt^x*. Simply put, whereas the Constitution is laxgel^ a list 
'Of "do*s," state constitutions tend to be an inventory of"don*ts/ The 
whole theory of the national charter, after all, was symbolized by the Tenth 
Amendment dogma that all_.powers riot expressly granted to the central govern- 
ment were reserved to the several states,^ As a result, the federal charter, 
given the prevailing notion of severely limited powers', could consist of a 
relatively simple inventory of matters with which the central government 
could concern itself • Conversely, this left the state legislatures author- 
ized, to exerv^ise the now-defined total i-J^y of sever ei;in power not exclusively 
delegated to the central government. Given the Revolutionary War ethic that 
government shoiold be severely circumscribed, this necessitated draftihg 
state constitutiqns that set limits around the inherent authority of the . 
' state governments. ' ^ 

» After the Civil War, of course, the 'legislative authority of the 
states was further circumscribed by the imposition of the Fourteenth Amend- 
ment's command that no "State [shallj deprive any persons of life, liberty 
^ or property, without due process of law," Aggrieved citizens now had re- 
course, if the state constitution did not protect them, to the federal courts 
Thus it was. that the police power, the general authority of any sovereign to 
legislate, .came to ^be defined for due process pjirposes in terms of health, 
safety, morals, and general welfare • These were ends to>mrd the protection 
of which the exercise, of legislative authority was justified • Even so, the 
means adopted to achieve these ends had to be reasonable ones^ For example, 
a state legislature might require everyone to be vaccinated to protect the 
public health. It could not, however, require that the vaccine be applied 
with a hot branding iron when a s'jonple scratching technique would suf fice^^« 

Observe now^ that the Colorado .court condemned the Denver scheme on 
both state and; federal constitutional grounds. State -wise the scheme was 
seen to contravene a local constitutional provision guarant^eeing Colorado 
citizens the "natural essential and inalienable ^right* of acquiring, pos- 
sessing, and protecting property. "^^ At the same time it contravened due 
process because a "sto^e .building is in no sense^a menace to the health, 
comfort, safety or general welfare of the public; and this is true whether 
it stands upon the rear portion of the Igts upon i/faich it is erected, or is 
constructed to the line of the street." The measure thus" exceeded the 
parameters of the police power ;^ it "would clearly ceprive hljn o*f his property 
without compensation"^^ an^, perforce, it was confiscatory. 

^ D. APPR^CIESS TO THE CITIES* PROBLEMS. 

1; The Perceived Need for Setbacks, Height, and 
^ . / *Use Limitations. 

To return to our story about the efforts of the Fifth Avenue Asso- 
ciation to rationalize land-use patterns in New York City, the^ Board of 
Estimate and Apportionment was persuaded in 1913 "to create an Advisoiy Com- 
mission on the height. of buildings. This it did at the behest of George 
McAneny, lawyer, journalist, leading light of the City/ Club, and boroxigh 
president of Manhattan.. Chairman of ^he Commission was Edward M. Basset, 
lawyer, s6lf-made man, and pioneer planner. Both men were friends, loved 
the city, and were what we would call "reformers." The report of this 
commission indicated that merely setting limits on the height of buildings 
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was not the answer to Manhattan's problem; rather, a s:^stem of setting back 
upper levels pyramid-style was more appropriate. More significant sxilly 
the commission concluded that controls had to be imposed upon the uses to 
which land was put in different parts of the whole city. 

In this second conclusion lay the rub. The height of buildings 
miKht be regulated, because such regulations, even when motivated by aes- 
thetic considerations, could be justified in teVms of safety because 
building technology threatened to outpace the capacity of ^ i|f -^^g^^-^e . 
equipment to deal with conflagrations in the new skyscrapers ' . Prohibit- 
• a man from constructing a store in a residential district, however, 

fsed the spectre of unconstitutionality, witness the contemporary Color a- 
experience^S. Counterpoint to Denver, however,, was provided by los 
eles, where certain buildings and uses were excluded from residential 
districts29. The difficulty was that the excluded uses in I^s Angeles 
included such a litany of stone -crushers, rolling-mills, carpet-beating 
establishments, fireworks factories, and soap factories that this legisla- 
tion appeared to be little more than a t-aditional public nuisance prohibi- 
tion . 

2. Eminent Domain Rejected as a Strategy. ^ 

For a time it would appegcr that the proponents, of zoning thought 
of conceding the merit of the Colorado response and, in lieu of proceeding 
in terms of the police power, considered invoking the power of eminent 
domai3§. Control of iSd use could be achieved, aftar all, -^"^---"S^ 
the owner's right to put. his' property /to a different use th^ it had at the 
ttoe the enactment went into effect. The costs would have b*Ben enormous, 
and the administrative headache of such a scheme, entailing as it would 
individual awards to each owner, put people off. Interestingly enough, in 
1913 it would have, been questionable whether eminent domain would have been 
available as an alternative device, since the due process line of authority 
restricted the states to taking property only if it was to be Put to a pub- 
uTLl^. It wasn't until I916 that the Supreme Co^t through Mr. Justice 
Holmes rejected this doctrine in favor of a broader one authorizing takings 
to achieve a public advantage^^. By then, however, the P^°^^?§^^^^^°4^°^" 
inK had rejected the condemnation approach on practical grounds . De^javu, 
the. condemnation approach has recently become a lively topic of concern to 
land^use planners^^ . 

3. Surmounting Constitutional Limitations. 

Having concluded that the imposition of land-use controls by way 
of the exercise of eminent domain was impractical, the proponents of con- 
trols still had to face the objection that the imposition of such controls 
through the aegis of the police power .would be declared unconstitutional 
as tantamount to a taking' of property without the payment °? J"^^. <^°";P^^^^; 
tion. Apart from nuisance lawckses, after all, ownership of real property 
included the unfettered right to develop it, and zoning would clearly im- 
pinge upon the free exercise of these development rights. Coincidentally, 
howfver; in 1915 the Supreme Court decided a caselwhich ^^i^^"<^^^^^^^^^<^Jf 
inclination to allow society t,o impose remarkable costs upon a landowner in 
the name of regulations designed' to^ improve the general welfare. 

a. A Helpful Precedent. 

Hadachek .v. Los Angeles^ ^ was really a public-nuisance-^yle case. 
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The gist of the controversy was that Los Angeles had annexed territory in 
order to expedite residential expansion ♦ Included in this new territory 
was land upon which petitioner was manufacturing bricks on the site of a 
rich clay deposit. Los Angeles then outlawed the manufacture of bricks 
within the city limits, a relatively conventional measure designed to pro- 
tect its inhabita.:.ts fl-om noxious trades that were better suited to remote 
areas. In this case, however, the petitioner had begun his trade in the 
hinter].ands in the first place and the enactment of the measure at this 
time meant shutting down petitioner in order to expedite building on the 
ai-ea. True, petitioner co\ild cart his clay farther out into the hinter- 
lands, manufacture bricks there and cart the finished product back into the 
city again, but the transportation costs would render his business uncom- 
petitive. Petitioner was threatened with seeir^g an $800,000 manufacturing 
parcel reduced in value overnight to $60,000 worth of land suitable only 
for residential development. It was little wonder that the case came before 
the Supreme Court by way of 'a Habeas corpus proceeding, because petitioner 
went to jail rather than comply with the new scheme. Even so, the Court 
sustained the measure, remarking that "There must be progress', and if in its 
march private interests are in the way, they must yield to the good of the 
community. "3 

b. Zoning Legislation Enacted. 

Bolstered by this opinion, the reformers went ahead with their 
scheme to divide the City of New York into districts and to regxilate therein 
the^ location of trade and industry. The Board of Estimate appointed a sec- 
ond' commission to recommend the boxindaries of districts and appi-opriate 
regulations to be enforced therein. Ultimately this second commission, 
\inder Bassett*s chairmanship again, concocted the zoning resolution which 
wa^ finally enacted by the Board of Estimate in I916. Thus it was that 
Fiflih Avenue's parochial problem led to the enactment of the first compre- 
hensive zoning ordinance in the United States. More important, Merican 
land-use controls had been cast in the regulatory mold, a decision that was 
to influence the development o'f those controls even up to today-^'. 

E. EARLY FROBLEMS/OF ZONING lElGISLATION. 

1. The Need for* Enabling legislation. 

It is crucial to note that as part of the process of zoning New 
York City it was necessaiy to obtain enabling legislation fl-om the state 
legislature in Albany3^.. Cities, towns, and villages are "municipal cor- 
porations" and possess only the authority granted^ them in charters bestowed 
by the state^^. Apart ftom the federal question whether zoning accords the 
citizen due process of law, there always coexist two fundamental local is- 
sues of law: has the local \init of government been authorized by the state 
to zone in such and such a fashion , and does the state constitution itself 
sustain the notion that the state legislature possesses the requigite auth- 
ority to bestow such powers upon constituent tinits of government? These 
are elementary considerations, but being so elementary, they, are easily 
overlooked, with disastrous results. 

2. The Need for State Court Approval of the Idea. 

New York's highest court had in short order to decide whether the 
zoning notion was constitutional. The judges had no problem at all* 
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"In a great metropolis like New York, in which the 
public health, welfare, convenience- and common good are to 
be considered, I am bf the opinion that the resolution.... 
was a proper exercise of the police power. The exercise 
of such power, within constitutional limitations, depends 
largely upon the discretion and good judgment 'of the m\mi- 
cipal authorities, with which the courts are reluctant to 
interfere. The conduct of an individual and the use of 
his property may be regulated. "^^ 

Thus, granted that the enactment in question "simply regulates the use of 
property", "does not discrjjninate between owners", and "is applicable to 
all alike", the zoning resolution was an appropriate exercise of the police 
power 

F. VflDESPREAD ADOPTION OF ZONING 

Once the zonajig resolution was promulgatedjin New York City, the 
zoning idea spread like wildfire across the country . In 1920, for the 
first -blme more Americans lived in urban than rural areas. By 1920, more- 
over, thirty- five cities had enacted zoning ordinances. By 1926 that num- 
ber had mushroomed to 591, and by 1932 the figure reached I236. As early 
as 1921, moreover. Secretary of Commerce Herbert Hoover caused to be cre- 
ated an advisory committee which issued a ^Standard State Zoning Enabling 
Act, the firsV edition of which in 192U sold 50,000 copies^^. Zoning 
appeared to have "arrived", and cases sustaining the constitutional propri- 
ety of the mechanism began to accumulate . 

G. JUDICIAL OBSTACIES STILL IffiMAINING. 

Appearances were deceptive. There did exist an undertow of deci- 
sions by state tribunals which, reminiscent of the Colorado court, were not 
persuaded that the exclusion of a grocery store from a residential neigh- 
borhood had anything to do with bettering the health, safety, morals,^ and 
general welfare of the- coimnunity^. More, crucial still, the Supreme Court 
of the United States had not decided whether the zoning mechanism accorded 
the citizen the due process of law guaranteed him by the Fourteenth Amend- 
ment. Particularly crucial now was going to be the attitude of the na- 
tion's highest court to any device that inhibited the rights of a real 
propsjrty owner. 

A careful reading of the New York court's language quoted above 
should strike the reader as a typical exegesis in judicial restraint. But 
this is the point. The contemporary Supreme Court was the tribunal that 
had emasculated much of the state efforts at social legislation by reading 
4ts own substantive notions, of laissez faire into the due process clause 
of -the Fourteenth Amendment^ This was the same court which in the early 
days of the New Deal would yet wreak havoc with the federal effort "to ^'egu- 
late the economy by giving an unnecessarily broad sweep to the Tenth Amend- 
ment'^°. Ultimately, of course, this was to lead to a tremendous row, after 
which the court did beat a strategic retreat and, at least Jor a time, the 
doctrine of judicial restraint became the established canon ^. As it was, 
however, zoning was to be tested before the unreconstructed Court. 
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1. Euclid V. Ambler Realty Co. 

The battle lines were drawn in the miniscule village of Euclid, 
Ohio, then a satellite community to the^ east of Cleveland. Euclid Avenue 
ran across the village from^est to east, and at that time it was a tree- 
lined thoroughfare largely given over to residential tfse. Even so, the 
expansion of Cleveland and the increasing traffic along the avenue was 
already seeing the western end of the street evolve into a strip development 
of garages and convenience stores. Unless the community did something,, the 
handwriting was on the wall, and ultimately Euclid Avenue would lose its 
* traditional character. Thus it was that the village opted for a zoning 
ordinance which, by and large, restricted the land on either side of Euclid 
Avenue to residential use while, at the same time, it allowed industrial 
development along the railway tracks that paralleled the..avenue farther to 
the north. The zoning scheme was designed, then, to channel development, 
allowing for industry while .preserving the residential character of tradi- 
tional segments of the village. The diffic\ilty was that the plaintiff owned 
a parcel pf land on the north side of Euclid Avenue, on the Cleveland side 
of the village. So deep was his parcel, as a matter of fact, that it was 
zoned for duplex residences along the avenue, for apartments farther back 
and then, finally, for industry along the railways. Had the land gone un- 
regulated and the ribbon development of Euclid Avenue gone on as expected, 
the southern portion of the parcel would have continued to be worth $10,000 
an acre. What with zoniiTg restricting futxire development to residential 
.uses, the same area. was worth only $2,500 an acre. 

The Ohio courts had sustained the validity of zoning in principle, 
but the owner of this parcel entered the federal court system to press his 
claim that this ordinance was unconstitutional because it amounted to a tak- 
ing of his property without due process of law. Plaintiff was successful in 
the lower co\irt so that the bxirden devolved upon the village authorities to 
carry the argument into the Supreme Courts There the case was argued twice. 
Ultimately, a majority of the justices sustained the validity of the ordin- 
eince' and, perforce, the constitutional propriety of the zoning mechanism. 
Indeed, the result in this benchmark case may have been a nearer-run thing 
than was recognized at the tijne. This was so because it has siiice been • 
reported that Mr. Justice Sutherland was writing the majority opinion which 
would have struck down the scheme when informal chats with the dissenters 
"shook his convictions and led him to request* a reaxgment after which he 
changed his mind and the ordinance was upheld."^ 

In order properly to appreciate the development, of zoning law one 
must pay particular attention to the dialectic employed by the Court in 
Village of Euclid v. Ambler Realty. Co .^-^ because this decision was the in- 
tellectual "open sesame" to land-use planning in this country. The idea 
*that local governments could Itoit the height of buildings was sustained on 
the basis, inter alia , of Welch v. Swasey . That case had justified such 
limitations in terms of safety because the theoretical height/ to ;diich 
buildings could be erected threatened to outstrip the capacity of contempor- 
ary firefighting technology to deal with conflagrations on their upper levels. 
The idea that nonresidential uses could be excluded fl'om residential neigh- 
borhoods was seen as merely a natxiral progression from traditional nuiseatce- 
law theory >*iich had always abhorred "a right thing in the wrong place, ~ 
like a pig in the parlor instead of a barnyard. "^2 i^at is more, these new 
controls were justified in terms of health and safety. 
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Industry threatened a residential area with conflagration and hea^/y ^^af- 
Sc! Srafites a^d near nuisances anyway, apartment houses bl9cked out the 
^ so S to destroy the healthfal environment on residential-area plying 
fields while the traffic they generated was a potential i?enace. Stores,, 
moriov^r; oSy invited idlers and loiterers, when they did not breed rats, 
^lof fleas and ants. Thus, in terms of a reasonable tool calculated to 
pr'ot^cf tS-'pSlirLllth, safety, and morals, the -"ing^J- "^^^^^^ 
'sustained as a reasonable exercise of the police power and then only/" 
res^nse to the need to pro^^ct private property from the harm unpolicxed 
development should cause it . ^ . 

2. The Courts* Rationale. 

Observe carefully how the Court rationalized zoning in terns of 
health, safety, and morals rather than from the broader Perspective of a 
device designed to better the general welfare. This was typical of the 
Sproach taken by the justices at this particular tdme, bent as they were 
tfchrcLa?:\egLlative .Violations of the then-jurf px^nti^ 
notion that an unfettered market economy is -the best litmus of right deci 
sionS^ing. Ultimately, of course, the caption, "general-welfare, was 
recoSizef ;gain as a distinct end justifying the exercise of the police 
power5\ As we shalL see, this change was to broaden considerably the^scope 
of the authority to zone, although until then the l^^^^P°f .^^^.^^ l^^.^' 
tain their ration of sardonic humor as the judgec struggled to fit zoning 
into the trinitarian litany of health, safety, and moraxs-'^. 

It has been observed that while zoning reached puberty along with 
the Stutz Bearcat and the speakeasy, and then shared the stage with F 
Scott Fitzgerald and the Lindy Hop, zoning alone has survived unto th^g day 
whSeiflprSains viable still as the basic land-use planning device^ 
Even so, 4 must not be thought that like Mortmain, zoning caused ^rog- 
rlss" ?o stand still. Rather, zoning has tended to channel development in- 
^o relH?4eS orderly patterns. Even so, it. is said that an auto-body 
wLrs recInSy occupie? the site contested so -bitterly in the Euclid 

• case^7 I? is a fact that skyscrapers, have continued to be built even 

• hi6her^so mich so that, they again present a fire hazard, the original 
threat that justified imtjosing public regulations on the development of ur- 
bS^^roperty in the first plafce^S. - Peculiarly enough, while zoning was 
d^ised'as L knswer to urba^ problems, it has become an integral device in 
the structure of suburban so.^iety59. if this were not enough, the ult ma., e 
pSadorSrhave been reached when in 1970. the lead editorial in Th^ 
York Times bemoaned the fact that : 

"By definition. Fifth Avenue is that elegant, glitfering, 
• sophisticated artery that is the retail heart and shop- • ^ . 
ping showcase of New York. Nevfs of , the sale of Best & 
Go's building to developers fqr the construction of a new 
office tower opens the prospect for similar deals al5ng 
the street. Like the other avenues. Fifth Avenue is to 
be turned into bland blocks of banks sleekly embalmed in 

. -1 itbO I 
a corporate pall. 

Thus it. is that onyone concerned with the zoning f ^i^ajif^ '^^t 
treat very seriously the admonitidh of Marcus Aurelius^that All things 
axe now as they were in the day of those whom we have buried. 
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52. 272 U.S. at 388. 

53. E.g., DEIAIX)NS, lAND-USE CONTROLS IN THE UNITED STATES I6 (I962): 

"It is a very significant fact that th^^ American^ system 
of regulating private development-~"zoning"~ is a- legacy 
of the 1920' s, the heyday of free enterprise." 

Consider, however, (id. at 23): 

" [i] t was as a means of strengthening the institution of ^ 
private property in the face of rapid and unsettling cheSiges 
, in the urban scene that zoning won such remarkable acceptance 
" in American coiranunities." 

^k. Infra at n. if9* 

55. E^., McCaxthy v. Manhattan Beach , kl Cal. 2d; 879, 261^ P. 2d 932 
IT953) (prphibition against beach-fi-ont homes set on piles sustained, 

- inter alia ,| lest at night obscure area under the houses invite for- 
nication) . ^ 

/ 

56. "BABCOCK, THE ZONING GA^E 3 (1966). 

57. HAAR, lAND-ySE PIANWING: A CASEBOOK ON THE l^E,' MISUSE AND RE-USE 
OF URBAN LAND 17k (2(1 ed. 1971) . 

58. The design of new high-rise office buildings in Manhattan, for example, 
built as they are without windows which can be opened, causes occupants 
trapped above a fire to suffocate. Sei, e.g ., N.Y-. Times , Jan. IT, 
1971, VIII, 1:1. 

59. See particularly Stephenson, "Zoning, Planning and Democratic Values," 
in ZONING FOR MINIMUM LOT AREA 1^9-59 (2d ed. Stephenson, I961). 

60. ■ N.Y. Times , Oct. I5, 197O, 1^6:1. ^ 
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II. A BASIC OUTLINE OF ZONING AS A SYSTEM 

" Pt] he zoning system simply refers to those behavior patterns 
and actors which have been associated with each other because of 
their- ^ie to zoning as public policy." 

* MAKIEISKI, THE POLITICS OF 

ZONING U (1966). 

k. INTRODUCTION. 

Zoning is best appreciated as a process, involving as it does the 
activity of the local governing body which promulgates the ordinance, the 
administrative agencies which oversee the operation of the system and, 
perforce, their interaction with the owners of real estate suboect to the 
scheme. Thus, at this i)olnt, it may be helpful to posit a typical zoning 
arrangement cast in^a traditional mold. Such a tactic not only serves as 
an efficient introduction to zoning :but provides a base upon which to 
adumbrate the many permutations which have recently appeared on the zoning 
scene* 

B . THE ZONING OEDDIMCE . 

1. The Concept of Use Districts. 

Fundamental tp zoning is the idea that, the community can be divi- 
ded into districts in such a way that the landovmers in each -district will 
use their parcels in a harmonious way. In, its rudimentary sense, zoning^ 
is really a prophylaxis against nuisances. Concomitantly, the early desire 
for order reflected a bias, derived ftom-nuisance law, for maintaining 
tranquility in residential neighborhoods . Thus it is that the most ex- 
clusive districts ^:ere and still are the singie-famlly home districts, 
typically coded on zoning maps as "R-1 districts." Once this R-1 district 
was posited, less restrictive resideritial districts were conceived allowing 
in descending order for duplex housing (R-2), Biultlple dwellings and small 
apartment housed (R-3) and, finally, large scale apartment blocks (R-4) . 
Observe now that it is appropriate to refer to this as a descending order 
of excluslveness becauset,. traditionally, zoning districts have be-^n cumula- 
tive. That is, while only single-family homes are permitted in an R-1 
district, an R-2 distric-tl allows for single-family homes and duplexes, 
while an R-U district aU.pws for all the uses s^cified in R-1 through R-3 
and large scale apartment devel6isnents. Zoni33gtherefore allowed for in- 
creasingly heterogeneous land use as the districts descended from the pin- 
nacle of the single-family home district^ 

Of course, along >;lth residential districts, commercial and indus- 
trial districts were created. Once more there were apt to be several sub- 
classes of each of these districts, envisaging again a descending and 
accumulating scale of larger and less polite installations. Peculiarly 
enough', what with the cumulative principle still at work, it was perfectly 
permissible to buiid a single- famlJ^y home in the lowest and last of the 
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industrial districts, an area that typically allowed for sewage disposal 
plants, garbage -and refuse incinerators, scrap iron, junk, scrap paper 
and rag stowage, cemetaries, crematores, jails, and any manufactviring or. 
industrial operation not allowed elsewhere. In point of practical fact, 
the very lowest industrial district tended to be regarded as a dumping 
ground into which all the land that could not otherwise be classified satis- 
factorily was put. It must be unde^^stood, however, that the early proponents 
of zoning did ;aot see any conflict between the cxzmulative principle and this 
dumping ground technique which at face value envisaged housing in the worst 
conceivable environment^. Hidden here, perhaps, was the assumption that, 
if the district lines were drawn correctly, market-forces would ultimately 
cause each district to be exploited to attain its maximum potential and so 
perforce each residential, commercial and industrial district would evolve 
into a homogeneous and nuisance-free area. All in good time, or so it was 
thought, the apparent paradoxes inherent in the 'system would wither away^. 

'^'^ 

Ominous, however, was a U-7 district in Euclid , "There is a sev- 
enth class' of uses which is prohibited altogetherT'^^ Exiled to the hinter- 
land^, presumably, were brick yards, gun powder factories and rendering 
plants: in other words, the very worst nuisance-style activities which, 
howsoever irksome, were necessary. The difficulty is that the farm country 
outside the reach of urbanisation was beiiig treated as the tuLtimate dumping 
Aground for activities beyond the pale of co-existence in we2d ordered 
society, 

2, Height eoid Area Districts, , " 

This* inventory of use-districts: did not exhaust the story by any 
means. First of eill, a system of area districts was devised whereby minimum 
lot sizes were mandated, and the maximum utilization of lots was fixed. 
Thus whiie in two areas an R-1 use might be- the only appropriate use, in one 
area a house could only be built on a one-acre^parcei and then the house and 
garage could only occupy 15 percent of the lot area, while in another area a 
house could be >»"iilt on a quarter-acre parcel and 50 percent of the lot area 
could be improved with a house and garage. Second, a system of height dis- 
tricts was devised, setting the maxinium number of stories to which, buildings 
could be constructed in various parts of the community. While there were 
differences between these various districts, it was CLxiomatic that within 

each district the regulations had to be uniform for each class of building, 

IP - 

The Zoning Map as Key to Translating the Ordinance, ^ 

The reader should now appreciate Mr, Justice Sutherland's dictum 
in the Euclid case when, after verbally describing ihe ordinance that pre- 
cipitated that litigation, he observed, "The plan is a complicated one and 
can be better understood by an inspection x)f the map,, ,,"5 This observation 
was particularly perceptive because zoning ordinances typically are made up 
of two crucial parts. The ordinance itself defines concepts, such as what* 
is a "single family," and articulates formulae by which permissible horizon- 
tal and vertical area utilizations can be calculated. In order, however, to 
grasp the plan for the community as a whole, to grasp the, "big picture" as 
it were, it is usually essential to look at the map annexed to the^ (Ordinance 
whereon the vsa^ious districts are illustrated. Indeed, as a practical mat- 
ter, to the extent that zoning is plannjbig, the plan as an operative whole 
is only rendered articulate on the map upon which these sun*3ry concepts haVe 
.been imposed. 




30 



C. OPERATING THE ZONING SYSTEM. 

1. Creation of an Administrator. 

Obviously it is not enougK that the local legislature pranul- 
gates a zoning ordinance. A system, in order to function, must have staff 
to operate it. So it is with zoning. In order to have a viable-scheme, 
no Te S^uId build in violation of it. This .fj^^^ 
conclusion that the local building commissioner should assume the role of 
°^oning Enforcements Of fleer." For safety reasons there already existed an 
omSil with whom plans to build had t^o^be cleared ^n or .er to test their 
compliance with the building code. It w^uld be a simple matter, therefore, 

. for him to look at the zoning map in ord\to assay that the proposals be- 

• fore 'him complied as weU with the^^&e^ng Wheme . . 

2. --Creation of an Agency Empowered^ Occasionally 

to Grant Variances. 

In articniating a zoning scheme, it was obvious that the district 
lines drawn on a map would make sense only as, a whole. The very notion of 
a Ss-^ r after all, entails viewing the community in fairly broad terms: 
Ld not concentrating on a lot-by-lot analysis. Of necessity, therefore, 
rJew UcSs in a:^6iven district -might not be suitable for development 
according to the criteria set for the district^ as a whole. To deny the 
right to develop in a different way. when econom'ics dictated that compliant 
develoment was impracticable, would amount to confiscation of - these odd 
lols S^ peSorce; as to them the zoning law would be an unconstitutional. 
i^posSlon of the :^lice power. Rather than leave these lots unregulated 
?E Ss deLed apprSriate to 'channel these ^roblms into the syst^ ^der- 
the^egis^f an agency which, upon application, could grant dispensations 
Som Se local diftrict rules. Thus was born an administrative agency, 
variouslv known as a Board -^Adjustment, Zoning Commission or Board of 
zS i-eSI! empowered to grant "variances" which entitled particular 
propSty^wners to^evelop their "parcels in ways 

?eUer set down for their owr. local district. By and^^large this body,, not 
untypically appointed by the mayor and serving, without compensation, h^d 
S^e^ower to maintain the districts intact by only grudgingly granting^ 
va^iSces or to render the district farcical by granting variance s^whole^ 
ISe Lest thi exception become the rule and, via the variance, the local 
bSJd rezone the community at. their whim, the courts^intexrosed th^elve? 
and developed an extremely complicated process of ju&icial review, all of 
.rtiich was L/igned to make certain that these boards responded to the ^ex- 
ceptional case and did not in fact seize 'che chance to^exploit their auth- 
ority to redrafl the zoning scheme to their own tastes . < 

3. Allowing for Legi-slative Leeway to Update the System.-. 

It was obvious, of course, that things change so that usesjhich 
vere incompatible today might become compatible tomorrov. Again, while 
S^taS Jand might not today be suitable for high-rise construction,. a 
JectoSogCal innovaUon tomorrow might make it ideally suitable for such^ 
devEdpment. A zoning ordinance, calculating as it does the most Practical 
-development of a commLity, is at best an educated guess as to how develop- 
™!S wSl proceed. Yet ch^es of opinion abiut what is the appropriate 
~wly fS^a cSuy to devSop illustrate rem^kable turnabouts. Apartment 
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houses'^ for example, ^denigrated as "near nuisances" in Eucli d , are now es- 
poused by some as ciulnently suitable fixtures in resident ial neighborhoods . 
Change is. a rule of life ..and, obviously\ provision had to be made to amend 
the zoning scheme. Thus was born the idea that, like any ordinance , the 
zoning :^aittern could be amended by the >local legislatvire, which had promul- 
gated it/ Even so, this axiomatic truth has not' been without its problems, 
given tbe American experience -that local legislatiires can behave in highly 
partisan and highhanded fashion. Thus, as with variance^^, there has devel- 
oped a huge series of j\idicial review cases, the overall thrxist of which 
has been to insure that amendments axe undertaken on ^'neutral planning prin- 
ciples" as^posed to "pafpchial political favoritism."^ 

D. THE ZONING SYSTEM SEGREGATED FRm THE PLANNING FUNCTION 

1. Separate Enabling Legislation. 

. It is essential to realize that zoning evolved straight jacketed 
within its own enabling legislation" quite distinct ft'om the broader plan- 
ning function. This bifurcation of zoning and planning in separate func- 
tions was confirmed when^, along with^. the Standard State Zoning Enabling Act, 
the U-.S. Department. of Commerce published separately a Standarcl City Plan- 
ning Enabling Act. <'This segregation has continued to this day, ^riLtness the 
/act that new enabling legislation governing both zoning and planning enacted 
'in Pennsylvania as recently as I968 continued to isolate zoning as a distinct 
system of controls ^administered separately by a zoning officer '^nd a zoning 
hearing board-*-^. * . * 

2. The. Planning Coimnission and Subdivision Controls. 

The planning function evolved out of the fact that, authorized -by 
appropriate enabling legislation, a^ municipality could impose controls upon 
persons seeking to subdivide and develop land. In fact, these controls pr^e- 
dated zoning. A develop typically has to satiji^ the local planning coraP 
mission that the ^internal street sin_Jih& subdivision will be in safe align- 
ment with existing thoroughfares and ihat the drainage wi-fehin the subdivision 
ffill be adequate. 'These restraints, like zoning, are ]^lice-power-rooted 
mechanisms designed to protect the public ;health and safety. But planning 
commist-ions can go further and require a developer to build the streets 
internsa to his subdivision and then dedicate them. He can also be required 
to dedicate land on the periphery of his project to expedite widening 
already existing public streets in the future^ and he can be required to 
dedicate portions of his land for school and park purposes. Premised as 
they were on the notion that subdividing land was a privilege rather than a 
right, the^e exactions were seen to exceed traditional police power author- 
ity and to Vest in part at least on both the toinent domain power and the 
power to levy specieil taxes and assessments. , Premised as it was then on a 
different rationale, there was ample reason to see planning as a discipline 
quite distinct from the narrower^ zoning regimen-^. 

3. The Planning Commission and Master Planning. 

The planning commission does more than oversee developers. It also 
is charged with the task of developing a master plan for the community. In 
part, a master plan is a projection of when and where new public utilities 
ought to be built. Tliis kind of decision will have a profound impact on 



0043 



32 



futiire comimmity development, witness how quickly the installation of 
water and sewer line^ can convert agricultural land into terrain ripe for 
residential development. In part, it is a similar set of projections 
about future street plans and land~use plans"^^. But the master plan is 
more than a collection of these various projections. The whole point of 
the exercise is to order these parts around a central core of statements 
idealizing >^at kind of community overall is being envisaged and planned. 
The master plan is really a device designed to cause the promulgation of a 
"statement of objectives of the municipality concerning its future devel- 
opment. "^3 Once the master plaii is adopted by the local legislature it 
does not h'ave the force of "law" that a zoning ordinance has. Rather, the 
idea is that local governmental decisions should ^ow take place oriented 
around the praxis or program encapsulated in the plan. These decisions 
should tend not to conflict with the ultimate goals envisaged in the plan, 
and they should tend toward i' - ■'jnplementation. 

1^-. Traditional Zoning Jot in Accord with the Master Plan. 

At first blush it would seem self-evident that in preparing a 
zoning ordinance the master plan should provide the basis for the entire 
scheme. Zoning enabling legislation ordains that zoning should reflect a 
"comprehensive plan"-*^^. Presumably, therefore, the answer to the simple 
question whether the zoning scheme reflects the need to achieve the goals 
set by the master plan would afford a neat test whether the scheme did 
illustrate a comprehensive plan. This is precisely what has not been done.' 
Instead most courts have examined the zoning scheme standing alone and have 
been satisfied that a comprehensive plan existed so long as the scheme, 
.evaluated in a vacuum, was a reasonable prescription for orderly develop- 
ment and not a wholly arbitrary exercise 

History illuminates why it was that zoning schemes were hot eval- 
uated in terms of a master plan. Until recently most communities simply 
did not have a master plan and, outside, large cities, the no-'.ion of having 
a plan only became respectable when the federal government began to condi- 
tion many of its grants and aids upon proof of on-goiiig planning activity. 
To have equated zoning 's need for an ordinance promulgated according to a 
comprehensive plan with the existence of a master plan would require the 
court to "invalidate zoning ordinances in toto , i"or many communities set 
•about instituting zoning ordinances before a master plan had been prepared 
or even contemplated. "^^ Again, of course, this existential situation _ 
tended to confirm the wisdom of treating zoning as\,a self-contained activ- 
ity. 

5. Zoning Subject to the Mast«^ Plan in the Future. 

The law governing this subject is on the verge of dramatic change. 
Dissatisfaction with what is seen to be a deteriorating environment has 
generated dissatisfaction with what is seen to be a fragmented and ineffec- 
tive planning system. Inevitably, along with the felt need for more and 
better planning, zoning will be brought into harness with pla&iing gener- 
allyi'i^. Recent developments in California reveal the direction in which 
the law is moving. First, loaal governments will have to develop general 
plans serving as guidance systems around which to make decisions with re- 
gard to the control of l^bqd-use and the provision for new highways and 
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public utiliy.es . Second, zoning ordinances, whether new ones or sub- 
stantial revisions of old ones, will have to illustrate conformance with the 
coimminity ' s general development plan"^^. 
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III. THE PARAMETERS OF ZONING 

"Zoning is a tool in the hands of governmental bodies . 
which enables them to more effectively .meet the demands of 
evolving and gprowing communities. It must not and caiinot 
be used by those officials as an instrument by which they 
may shirk their responsibilities." 

-National Land & Investment 

Co., V. Easttown Township , 

Ta9 Pa. 50U, 215 A. 2d 597 (19^5) 

A. ZONING' AND THE GENERAL WELFARE. 

1. The Scope of the Authority to Zone. 

Throughout the Nineteenth Century it seemed clear that a state _ 
legislature could exercise its police power authority to achieve objectives 
capable of being encapsulated within the rubric of health or safety or mor- 
als or general welfare. A railroad, for example, owned a bridge over a 
streai, but subject to the public right in the waterway. The state legis- 
lature conceived of an irrigation project to increase the supply of tillable 
land. This project would involve broadening the stream channel, which m 
turn would require the railroad to replace its bridge with a new longer one. 
The railroad attacked the legitimacy .of the project ijrecisely because it did 
not involve healiih, safety or morals. According then to the railroad, the 
general welfare standing by itself would not justify the exercise of the- 
polSje power. The first Mr. Justice Harlan demolished this thesis: 

"We cannot assent to the view expressed by counsel. We 
hold that the police power of a State embraces regulations 
* designed to promote the public convenience or the general 
prosperity, as well as regulations designed to prornqte the 
public health, the public morals, or the public safety.... 
The foundations upon which the power rests are in every 
case the same . " ■ ■ 

This sweeping canon, ho\fever, did.^not last. 

While the details need not detain us, it remains a fact that be- 
tween 1917 and 19ih the Supreme Court took a very narrow view of legislative 
authority to tinker with an economy the judges thought best controlled by 
■ its owi Immutable laws^. The net result was that state legislatures were 
restricted to matters of ijmnediate concern to the public health, safety, and 
morals while their authority over the general welfare suffered an eclipse. 
E uclid 'was a product of this era, hence the extended analysis in terms of 
health and safety, and even the doubt ovej; the result of the case until it 
was announced. Ultimately, of course ,. a confrontation between the executive 
and the judicial branches of the fed'>ial government led t6 a recasting of 
the law. 

(. 

• The New Deal controversy did cause the Court to confirm' again thf^t 
state legislatures could concern themselves with the economic well being of 
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the community. General welfare tended to make its reappearance on the jur- 
isprudential stage in the garb of economics. When New Orleans, for example, 
imposed architectural cpntrols on the Vieux Carre, regvilations that did not 
better the public health and safety, and certainly were not directed at 
improving the public mprals, the litany ran like this: 

"The preservation of the Vieux Carre... is a benefit to the 
inhabitants of New Orleans generally, not bnly for .. .sentimental 
value.. .but for its commercial value as w§ll\ because it. attracts 
tourists and conventions to the city....'"^ V 

This "totrist trap" rationale has subsequently been repeated elsewhere . 

This precise issue was not settled again in Pennsylvania, for 
example, until 1958^. The question arose when the owner of a large home in- 
sisted upon her right to convert it into a rocaning house, notwiths-^anding 
the fact that the district was zoned for single-family residences only. The 
petitioner argued that police power restraJbits could not be imposed upon her 
property to inhibit her decision-making capacity, because a rooming house 
did not entail a threat to the public hesLLth, safety or morals. The coxirt 
disposed of this argument by citing the thesis laid down much earlier by the 
elder Harlan In the Chicago railway case^. Omen for the future. Justice Bell 
dissented and warned that licnesing state legislatures to regulate properly 
under the guise of bettering the general welfare was tantamotmt to recogniz- 
ing an " unlimited police power. "'^ 

Crucial to Pennsylvania's decision that the general welfare caption 
justified the exercise of the police power over real property was the Supreme 
Court's own decision severed years earlier in Berman v. Parker^ . In this 
case the o™er of a sound building located in a blighted area of Washington, 
D.C. contested the authority of a local public agency to condemn the building 
as part of an urban renewal scheme. The controversy came to be phrased in 
terms of the police power, condemnation being treated merely as a tool, 
selected in lieu of a regulatory approach, to attack the problCTi of urban 
'blight. 

"The power of Congress over the District of Columbia, includes 
all the legislative power which a state may exercise over its 
affairs. ..We dead, in other words, gith what traditionadly has 
been known ^as the police power.... "-^ 

This being the CBse-,^the usual grounds of TTeaTtfiT^ safety, and morals wo\ild 
seein to have justified the exercise of government authority. Indeed, given 
the petlpable existence of health and safety ends to be achieved, the only 
issue would seem to have been whether in order to expedite the reconstruction 
of a blighted neighborhood it was reasonable to include for seizure even the 
occasional somjd buildings within the project area. Mr. Justice Douglas, 
however, chc* the occasion to" concoct an expansive thesis. 

"Public safety, public heetlth, moretlity, peace and quiet — these 
are some of the more conspicuous examples of the traditionstl appli- 
cation of the police power to municipetl affairs. Yet they merely 
illustrate the scope of the power and do not delimit it .. .Miserable 
and disreputable housing conditions may do more than spread disease 
and crime and immorality.. They may indeed make living an almost 
insufferable burden .... 
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...The concept of the public welfare is broad and 2^^^;; 'r^f 
values it represents are spiritual as well as P^i'sical, aesthetic 
as veil as monetary. It is within the power 6f the legislature to 
determine that, the community should be beautiful as well as healthy, 
spacious as well as clean, well-balanced as well as carefully 
patrolled.... If those who govern the District of Columbia decide 
. that the Nation's Capital should be beautiful as well as sanitar^Q . 
there is nothing in the Fifth Amendment that stands in the way. 

This then describes the full sweep of the police power. 

Since Berman v. Parker it has been axiomatic that 

"conscientious municipal officials have been sufficiently 
empowered to adopt reasonable zoning measures designed towards 
preserving the wholesome and attractive characteristics of^^ 
their communities and the value of taxpayers' properties. 

Thus comm-onities can, to preservfe their overall character, ^ ijJ5§°"^J^ 
minimum lot' areasl2, minimum flo^r areas fo^ residential dwellings ^ and 
segregate trailer parks into special zones . 

/ " 

2, Exclusionary- Zoning. ^ 

Increasingly criticism/ has been heard tl?at some suburban communi-' . 
ties have exploite! Leir autSrity to zone exclude newcomeg ftjo^^hen^^ 
Drecincts. Some communities Jikve in fact opted to preserve their charac- 
ter" to the e^ent of requiri^ four- and five-acre minto lot zoning in 
sSgle fS^ily residence districts and excluding entirely apartment hou.s 
devllomenS Pennsylvania's highest court has been the most active in 
stSS So^ oveS^rlstrictive^zoning ordinances -whose prl^^ purpose ds 
tolre^nt Se entrLce of newcomers in order to avoid future ^<1-"^' 
omic or otherwise, upon the administration of public services and facill- 
Mes "15 S ISuaiit^ however, Beman v. Parker licensed the broad view of 
zoni^^c to acSeve, not suburba^ i^ESuIiivity, but "well balanced" communi- 
Uesl^. T^us,Ts ever, whiie growth can be chaimeled, it cannot be aborted, 
by zoning. 

"...nor shall private property be taken for public use, without 
just compensation." ■ . 

B. THE FUJCH Af-IEMDMBMT. 

1, Introduction. 

The legislature can enact measures to protect the general welfare, 
and at first thought the scope of this authority woulj seem ^° °f^°^- 
scribed only by the capacity of the lawyers to concoct a general welfare 
iustification for any particular enactment. A state legislature might not 
J^eaSonaily concluS ?hat media violence contributed to the_^ Increase in 
SSe Sd so set up a system of censorship. The end would clearly involve 
thHeSra^ wL.fare and the means would be' reasonably adapted to achieve^the 
end.'Xef sof the enactment. would be vo.d because the due f-f^.f^^f/ 
in the Eourteer>4 Amendment, which applies to the several states, includes 
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the basic civil liberties enumerated in the Bill of Rights, among them being 
the guarantees of free speech and press. 



\ 
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Precisely this' kind of situation occurred on the zoning scene in 
197!^. The zoning ordinance of a tiny village restricted occupants of single- ^ 
family homes to traditional families or not more than two unrelated persons. 
Six students from a nearby university rented a house within the village and, 
when the authorities objected, they tried to concoct a constitutional argu- 
ment to overturn the ordinance, asserting that it abridged their rights of 
association, travel, and privacy. The Supreme Court refused in this context 
to find that the students had any fundamental rights that were being abridged. 
In' fact, Mri Justice Douglas again waxed eloquent over the objectives a local 
legislature might seek to attain under the umbrella of general welfare: 

"A quiet plade where yards are wide, people few, and motor 
vehicles restricted are legitimate guidelines in a land use 
project addressed to family needs. This goal is a permissible 
onfe within Herman v. Parker... The police power is not confined 
.to elimination of filth, stench and tmhealthy places. It is 
ample to lay out zones where family values, youth values, and 
the blessings of quiet seclusion, and clean air make the area 
V a sanctuary for people." ' 

Given the appropriate, general welfare objective, moreover, the means adopted 
were reasonable. A line had to be drawn somewhere defining family, after 
all, and aJiy line J.eaves out someone who might have otherwise been included^ 
"That exercise of discretion... is a legislative, not a judicial function. 

The Fifth Amendment, however, provides that governments cannot take- 
private property for a public use without the payment of just compensation^ 
It is precisely this constitutional check upon the scope of legislative auth-- 
ority justified in terms of the general welfare that must concern us. 

19 c 

2. .. Pennsylvania Coal Company v. Mahon . 

Life would be simple -if a state legislature possessed two distinct 
T^owers, namely, the authority to regulate the use of land to protect the gen- 
eral welfare and the authority to condemn land upon the payment of market 
value. In simpler times, it did appear that these tvp? powers were quite dis- 
tinct. Thus, the Kansas legislature once adopted prohibition in the name of 
the general welfare and to this end outlawed even the manufacture of intoxi- 
cants. The difficulty was that this left a manufacturer with a worthless 
brewery on his lands, a result he characterized as a "taking" of property 
without the payment of just compensation. ^ 

Again it was the first Mr. Justice Harlan who reasoned that this 
argument had no merit. First, the government had not actually taken posses- 
sion of the plant. Second, it being nigh unto a public nuisance anyway, there 
were no vested property rights involved in the brewery. Thus: 

"The exercise of the police power by the destruction of 
property which is itself a public nuisance, or the prohibition 
of its use in a particular way, whereby its value becomes de- 
preciated^ is very different fi'om taking property for public 
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All veil and good: a public nuisance had no rights. This was ^Illustrated • 
again when in the Hadacheck case the coixrt sustained the Los Aiigisles ordin- 
ance prohibiting the manufacture of bricks within the city limits 4 a regu- 
lation that oveirgight reduced the value of a parcel of land from $^0,000 
to $60,000^* Atoning ordinance often enough reduces the value ofXland, 
as where a lot is restricted to residential use when it would be muck more 
valuable if it could be used as a commercial site. But what if,,givertva 
non-public nuisance situation, land-use controls were to totally destrdj^ 
the value of a parcel? 

The law of Pennsylvania at one time was peculiar" in that it divid^ 
a fee simple into three "estates": surface rights, mineral rights, and 
support o What this meant was that a coal company which owned the last two 
estates could mine without Regard to the harm subsidence wotdd cause the 
surface owner. Concerned over the safety of the surface d<f^ller, that 
staters legislature exercised its police powe'r to forbid mining under dwel- 
lings. Here then was a regulation which, like the Kansas one, rendered 
certain property, in this case mineral rights, worthless. But in this case 
Mr. Justice Holmes condemned the enactment. y 

"The general rule at least is, that while property may be 
regulated to a certain extent, if regulation goes too far it 
will be recognized as a taking." ^ 

Pushed too far then, regulations imposed upon land use become void because 
they axe tantamount to uncompensated tsJtings of real estate. 

3. The Taking Calculus. 

Diminution in the value of l^d caused by the imposition of regula- 
tions is not the litmus signalling that an unconstitutional taiing is occur- 
ring. "There is no set formula to determine where regulation ends arid 
taking begins. "^3 The test is said to be one of reasonableness"^^. Be that 
as it may, as a rule of 'thirnib a regulation becomes ccnfiscatoiy when the 
owner of land cannot realize a reasonable return on his parcel as zoned* 

Averne- Bay Construction Company v. Thatcher is a classic illus- 
tration of a regulatory scheme that rail afoul the- taking rule. A section 
of Brooklyn, not yet developed, was zoned exclusively for single-family 
residences long before urban overspill made residential development likely. 
In practical effect, this area became a land bank ready for future use and 
was protected meanwhile from commercial developments which, when^the time 
came, "ifould spoil its residential potential. Plaintiff owned a parcel of 
land the district and found that there was no profitable use to which he 
aould put his parcel in the immediate future. While no one is entitled to 
the highest possible return on his parcel, plaintiff sued to have this or- 
dinance declared void. The court agreed. 

"An ordinance which permanently so restricts the use of property 
that it cannot bemused for any reasonable purpose goes, it is 
plain, beyond regulation, and must be recognized as a taking of 
the property." 1 

Thus objectives properly encompassed within notions of general welfare may 
not always be accomplished by zoning. 



0052 



ERIC 



kl 



Early effprts to create flood zones generated considerable litiga- 
tion along this line. The New^Jersey decision in Morris County. Land 
Improvement Co . v. Township ot Parsippany^Troy Hills^ '^5 has become a classic. 
A township amended its zoning^ scheme to create a meadowlands zone in order 
to preserve its swamplands as water-holding areas. The only uses permitted 
as of right in the new zone were greenhouses, agriculture, wildlife, sanctu- 
aries, and the like. Other uses consistent with keeping intact the zone 
were allowed by special pennit. When he was not allowed a permit to fill 
his parcel in or.der to put it to intensive commercial development, a land- , 
owner went to court and prevailed. 

"While the issue of regulation as against taking is'al^mys 
a matter of degree, there can be no question but the line has 
been cro.ssed wher<j the purpose and practical effect of the reg- 
xilation is to app:"opriate private property, for a flood water 
detention basin or open space. These are laudable public pur- gg 
poses.. .Tblut such factors .cannot cure basic unconstitutionality." 

Paradoxically, plaintiff was entitled to his profit even though his use 
might inflict harm on others. ^Mr. Justice HoJjnes, however, would have said 
that the danger of flood damage to the public was no excuse to shift the 
damages over onto this property owner. Eeform could, .after all, be achieved 
by taking the land for a public use and paying for it^^, ^ ^ 

Whereas Morris involved an .upstream lot, Dooley v. Town Plan & 
Zoning Commissions ^ involved a shore parcel which its owner wanted to sub- 
divide for housing. The Fairfield zoning , Ordinance allowed only for uses 
such as marinas, truck and nursery gardens, and playgrounds. In light of 
potential floods, there was a purpose behind the scheme, but it was held 
void as confiscatory because it diminished the owner's property value by 70 
percent. The same result obtained when Maine attempted with its Wetlands 
Act to prohibit a landowner from filling, and subdividing his tract of unde- 
veloped, coastal marshland^. 

The net result of all this has been to teach that certain restraints 
imposed upon land, howsoever J.audable, will fail as regulations.. The clear- 
cut alternative strategy is to achieve the same public purpose by condemna- 
tion. The lack of available monies, however, often renders the alternative 
academic. Thus there have evolved intermediate strategies. Government may 
acquire partial interests in land, such as easements, to achieve the purpose 
at hand at reduced expense. Taxes may be maijipulated to create incentives 
for an owner who puts his parcel to the desired use. Thus land-use controls 
have become a continuum of controls running a gamut from p\ire takings to 
pure regulations, with many a variant between the pbles. 




U. Environment as Catalyst of a New Calculv 

P 

It is interesting to note that^ the New Jersey, court recently sug- 
gested that the Morris County Land^ ^ ca'se might have to, be re-examined. 

"The approach to the taking problem, and the result, may be 
different where vital ecological and environmental* considerations 
of recent cognizance have brought aboxit rather drastic land use 
restrictions in furtherance of a policy designed to protecjb 
. important public interests. .. ."^3 
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This^s a prophecy well worth a moment's* notice. 

• - It has been suggested that there is a key to the taking cases, 
which runs as follows. The police power can be exerted, like nuisance law, 
to stop A from exploiting his larid when it entails Naming his neighbor, B. 
Thus, in-a residential area, A can be restricted to a residential use. As 
lo^coSd not, however, be zoned for use exclusively for park purposes. In 
this situation, the public would be trying to m^e ^ confer a benefit upon 
the-public at his private expense. Thus, in Morris County I^d, the public 
were drying to get water catchment areas for their benefit at A' s expense 
r-'taking" according to this thesis. What, however, if ha^ to the public 
:as SSlaJed whe^waterways were polluted? Would not the analysis^now 
indicate that A could be prevented from filling swamp land if such an ac- 
tion caused ecological haim to the public? 

The Wisconsin decision in Just v. Marinette County.^'^ is extremely 
significant in this regard. A county ordinance divided ^^orelands- into 
ceneral TJurwse, general recreation, and conservancy districts. The con- 
se^v^y^Sri^tf were postulated upon those parcels designated as swamps 
or mSes on United States Geological Survey maps. Uses pex^nitted as of 
rigSrS ?hese conservancy districts were limited to the harvesting of wgd 
croDS forestry, and fishing. Any use that would involve filling or dredg- 
iS regui^ef ^ecSl pemisiion. Notwithstanding this scheme, the owner of 
alaicS Sthg a conLrvancy district camenced a fill operation, a viola- 
tion that precipitated both a fine' and an inounction. I^J^^tably, on 
appeal, the .property owner sought to have the ordinance categorized as a 
taking. ^ 

The court took the position that a taking only occurred when gov- 
ernment through restricting land use sought to obtain a public benefit. 
On^P OTO^erlv however, the police power could be used to prevent a 
?Sid:wnS°SS'caS h^ to^he ^f^- Th. public in this case how- 
ever, had rights in the unpolluted waters 6f the state. Thus, 

"In the instant case we have a restriction on the use of a 
ci?izen's property, not to secure 'a bepefit for the public, 
but to prevent a harm from, the change in the natural char-, 
^ acter of the citizen's property. 

But this was only part of the story. 

While -standing by itself the dimunition in' value of the iW ' 

allow the Justs to use this potential, Instead 

"While loss of value is to be considered in detemining whether 
a^fstricWon il a constructive taking, valu, based on changing 
the character of the l^d at the expense of harm t^^the public 
rights is not an essential factor or controlling. 



Rather, the "true" or "unregulated value" of the parcel should be calculated ' 
in terms of its value in its natural state. Removing the owner *s specula- 
tive gain ft-om the calculus removes a factor which, while not controlling, 
often enough compelled the ^conclusion that an ordinance was confiscatory. 

Even more significant in the long run, perhaps, was the thinking 
involved* in removing speculative gain fromiihe equation. Land, like any 
other commodity, has been valued in terms of cash value, and this value in- 
clude its .potential developmen-^ value. The teiking cases have tended to 
protect these speciaative values as part and parcel of the very notion of 
proper !.y rights. In Just the Wisconsin court called into question this 
traditional conception of property. 

\ - . "Is the ownership of ^a parcel of leuid so absolute that man 

"can change its natvire to suit any of his puri>oses?.# .An owner 
of land has no absolute and unlimited right to che^e the 
esse;ntial natural character of his' leuid so as to use it for a 
purpose for which it was unsuited in its natural state and 
which injures the rights of others. The exercise of the police 
power in zoning must be reasonable and we think it is not an 
unreasonable exercise of that power to prevent harm to public 
fights by limiting the use of private property to its naturttl 
uses."3r^ . . 

Accepted at, face value. Just has removed the taking constraint when the gen- 
eral welfare basis of the exercise of the police power pertains to subject- 
matter susceptible to categorization in terms of the public bright in a decent 
environment. The case potentially is so revolutionary that one is forced to 
wait upon developments before assaying its true parameters. 
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IV. THE DEVELOPMENT OF AKPERNATIVE METHODS OF lAND USE CONTROL 

"The'rlae is, jam tomorrow and jsjof yesterday--but never 
jam today." 



-Through the Looking Glass 



A. EARLY AGRICULTURAL ZONING. 



■ • Zoning tends to be an urban phenomenon, adopted as it is by local 

governments only when a multitude of conflicting uses requires the imposi- 
tion of some sort of control over land use. Meanwhile, however, the 
sliwly expanding tide of urbanization causes developers to move farther 
outside already built-up areas to create new housing estates. V?hen devel- 
opers jump ahead of the urban tide and move into rural areas, they seek 
to acquire the flattest and, perhaps, best farm land preparatory to con^ 
verting it into housing estates. The necessity to provide the public 
services-schools, police, fire-needed by the newcomers attracted by this 
housing in turn causes real estate taxes to rise, which in turn causes 
even more faraers to sell out to developers . 

Rural co^unities can, of course, enact their own zoning regimes 
premised upon the priority of the exclusively agricultural district in- 
stead of the urban-oriented single-family residence -a^ftrict. Commercial 
and industrial uses can be excluded from these districts, although nothing 
directly forbids someone buying, a farm and using it for a home. Calitor- 
nia, however, has recognized the utility in agricultural districts of ^ 
minimum lot area zoning of five acres^ and -^^^^"^^y'/^f^^^^" 
No one can obtain a permit to build a new home in this last district until 
he has acquired an eighteen-acre estate, a device that effectively excludes 
most residential newcomers and keeps land in farm use. At the same time, a 
residential subdivider interested in even a five-acre-lot style housing 
estate is stymied. Given the agricultural character of the area and ^he 
perceived need to preserve agricultural land, this exercise of the police 
power can be justified in rural areas when the same large lot technique 
would be cha -.cterized as exclusionary zoning in the suburbs proper J. 

■It" is said that the fanners in California's Santa Clara County 
were among the first to perceive the need for agricultural zoning, threat- 
ened as they were by the overspill from San Francisco . This early 
"grsenbelH; zoning" not only required that the land be designated for agri- 
culture on the county vaster p^an, but required the owners consent before 
the local legislature could zone it agricultural^ In addition,, an adjoin- 
ing city could riot annex these lands without the cons-^nt of two-thirds of 
the owners affected thereby^. Thus any tax assessment of these lands 
should have to be calculated in terms exclusively of their value in P^ely 
agricultural terms and not the.ir potential value as housing lots. Yet the 
owners who did not consent could develop subdivisions, causing the tax rate 
itself to rise throughout the county to pay for increased services.' 

While the program seems to have worked at first, second thoughts 
about it were caused when the developers upped their of ferd to buy from 
$3,000 an acre to $8,000 or $10,000. There appears to have developed then 
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a process whereby enough consents could be obtained and portions of the ^ 
greenbelt annexed to a city, and thence rezoned for residential subdivision • 
This should not come as a surprise, because traditional zoning has not 
locked land use into a mold forever pemjanent. Zoning channels development 
dn such a fashion as to reduce conflict; it does not halt development. In 
Euclid" , for example, the original zoning ordinance preserved the main 
avenu^ as a residential thoroughfare and channelled industrial development 
along a railway corridor farther north. Today the site of the Euclid con- 
troversy is occupied by an automoljile body vorks, and the village has 
become a thoroughly urbanized segment of the Cleveland metropolitan scene.. 



B • REAL ESTATE TAX PREFEKMEUT OF OPEN LAM) . 

1. Introduction. 

Real estate taxes have been perceived to be a key factor in the 
land-use equation. Land is assessed at .value, and taxes begin to creep up- 
ward as farmland acquires added value, reflecting its potential for residen- 
tial developnenlj. This increase in costs may accelerate the decision to 
convert land from agricultural use to some more lucrative one. Efforts have 
been made to continue to assess farm land at itc agricultural value without 
regard to its iricreasing potential for something else in order to keep rural 
land on the urban fringe open and undeveloped. 

*In orier thus to encourage the continued farming of land on the 
outskirts of suburbia, the Maryland legislature enacted a Farm Assessment 
Act which granted these farms a partial exemption. Three landowners who 
were not given an exemption, because they were not active^-y farming their 
lands, raised the question of the constitutionality of this device, citing 
the Maryland Declaration of Rights proviso that "ali :taxes. . .shall be uni- 
form as to land within the taxing district, and uniform Mthi-> the class. 
Plaintiffs woh^. The conservationists then had to niove intc political 
arena and sponsor a constitutional amendment to legitimize- t device . 

Postulating a constitutional scene in whicli it is possible to treat 
with agricultural land separately, a simple tax abat^ient for farms actually 
subsidizes develoiDers tc make advance acquisitions of land. They need 
simply keep the land in agricultural use until the time ^is ripe to develop 
it and all the time they pay less taxes than had they banked in advance non- 
fann land. Obviously then, any tax advantage has to be keyed into some 
additional system of controls if the advantage is actually going to achieve 
the purpose of maintaining prime land in agricultural use. 

2. Covenants. 

\ 

Reacting to the Mainland experience, William H. Whyte sviggested 
that three additional factors had to be worked into any tax preferment 
mechanism: ^ \^ 

^'First, the open space assessment woxild apply not only to : 
farmland, but to any land the openness of which would benefit \^ 
the public. .. .Second, open-space assessment was to be geared 
to the land-use plan of the local government. .. .The thlT-d 
provisior was for a partial recapturj^of taxcc? v?hpn open 
space was converted to another use. ' 
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This is precisely what Pennsylvania had set out to do in I966 . 

The Pennsylvania system applied to farmland, at first to fifty- 
acre units but later to twenty- acre ones, and to forest land, water supply 
land, and open space land generally^^. These lands were eligible, more- 
overj> only if they were appropriately designated on a municipal land-use 
plan^^. This being the case, the 'owner could enter into a covenant with ^ 
the county government, a covenant being a species of contract that binds 
subsequent owners of the real estate as well as the Immediate promisor. 
This covenant runs for ten years and is automatically extended year by ^, 
year unless appropriate notice to terminate it is given by one of the par- 
ties. Each year, in effect, the landowner and the county entered into a 
new ten-year contract. On its part, the county promises to assess the ■ 
.subject land at its market value for the use to which it is restricted by 
the covenant. In turn, the land owner commits himself not to alter .the ^ 
style of his us6 during the running of the covenant. In the event the 
landowner does alter the use, he is liable to the county for the difference 
in taxes between the amount actually paid and what would have been due 
without the restrictive covenant. While these damages are calculated from 
the ^ime the agreement commenced, in no event is the landowner liable for 
more than five years of back taxes ^ . ^ ^ - 

California, as has been seen, made provision for exclusively 
agricultural zoning. Zoning, however, while it does channel development, 
does not stop.it. California assessors, therefore, continued to assess 
farmland in terms of its development potential on the assumption that zon- 
ing controls were, in a real world, a paper tiger^^ This led tt) the^Iand 
■Conservation Act of 1965, or the Williamson Act^^. This system f °vided 
for a ten-year contract along the same lines as the covenant system adopted 
in Pennsylvania when prime agricultural land was involved. By way of a 
further inducement, the county could pay the farmer an annual five cents 
for .each dollar of assessed land put under contract. Provision was made 
for -cancelling the contract before its term had expired, but this required 
state -level approval. At the same time, however, a landowner and county 
could enter into an "agreement" for a shorter period when the land, includ- 
ing prime agricultural land, fell within a zone designated, by The county 
plan to be an "agricult\iral preserve." 

Given the^more flexible agreement route, relatively little PriJne 
agricultural land was subjected to the long-term contract constraints. The 
'owners of farmland opted for short-term, agreements in order to preserve, 
their freedom of choice, and the county governments were not anxious to ^ ^ 
lose the tax revenues involved in the contract approach-LO. The California 
. voters, however, approved an amendment to the state constitution mandating 
that assessors should assess "such open space lands on the basis only of 
such restriction. ..and.. .shall consider no [other] factors. ^ A number 
of modifications were then made in the system, but the printed reports 
about the mechanism' have not been favorable. 

"The Act does not preserve open spaces near urban centers... 
It does not provide relief for the farmer in the path of ineffi- 
cient sprawl, since it does not give him a realistig incentive 
in the face of high capital gains from land sale. • 
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At best, perhaps, the mechanism has j^reserved open land beyond the immediate 
pressure of urbanization « no mcan^ feat in itself - while it has neither 
protected much prime agricultural land on the urban fringe nor proved to be 
a solution to urban sprawl • 

C. EASEMENTS. 

It has been suggested that tax-reduction devices "should be' regarded 
as .half-way measures, justified only when political processes will not accept 
permanent restrictions."^^ In castigating overly large lot zoning in subur- 
bia for its exclusionary effect, Pennsylvania's highest court has suggested 
that: 

* "If the preservation of open spaces is the. . .objective, 

there are means by which this can be accomplished which in- 
clude authorization for .. .condemnation of development rights 
with compensation paid for that which is taken. "^3 

All of which renders relevant the scenic easement device. 

2k 

The Wisconsin decision in Kamrowski v. State illuminates this 
scene^ in a thrice. In order to protect the natural scenery along certain 
highways, the state condemned a "scenic easement" over private Xands at^l- 
ting them. In effect, this easement imposed a status quo on the use of 
land |as it then was,, effectively taking away the owners' rights to develop 
differently in futuro . Given c^pensation, these controls were immune to 
the argument that as regiilations they amounted to confiscation. The only 
question was whether there was involved a public pvirpose that,woi4d justify 
the^use of the taking power. It was held to be a public purpose. 

Given the contemporary perception that food is in short supply and 
perforce farmland a national resouri^e, the state coiild condemn a similar 
easement over farmland. Irrevocably removed from the local scene wpiild be 
the choice to put .this land to a different use, in which cas,e tax assess- 
ments should have to be imposed ^exlusively in terms of the subject lands* 
value as agricult^oral land. In short, there are no constitutionaJ objec- 
tions to thlD^ praxis. The choice is, a political one^^. 

D* STATE LEVEL COliTROIS . 

Zoning tends to be a diffuse system of controls Balkanized into 
hxmdreds of locatlly based systems. Tax preferment schemes affect the local 
tax base immediately at a time when IocslL governments are hard pressed to 
make up any reduction in reetl estate revenue by increasing taxes on nonfarm 
land. Any large-scale development right acquisition program may exceed the 
financial capacity of local governments. Thus, parallel with these approach- 
es to land-use control, there has "developed a trend toward exercising more 
authority at state level. 

Concern over the loss of land used for gro^riLng pineapple and sugar 
cane crops caused Hawaii^^ to resort to a system in which a state-level 
commission places all land into urban, rura^.,. cigricultural, or conservation 
districts. Urban districts roughly approximate already developed areas, 
whereas rural districts are equivalent to mainland suburban ones. Urban 
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districts are subject to municipal zoning controls, but rural and agricul- 
tural districts axe subject to control directly by the state. commission. 
In urban areas land is taxed at a. higher rate than buildings in order to 
encourage its development. At the same time the system provides for a 
lower rate of real estate taxation in agricultural districts. In large 
measure , however, the Hawaii system was designed to control the transition 
of the' state's economy from one based on. agriculture to one based on tour- 
ism. So parochial are the problems of Hawaii that it may not be a helpful 
model for mainland use.. 

Vermont also found itself, invaded by recreational and second-home ' 
developers. Close beneath that state's greenery is bed-r,ock promising 
disaster when developers clustered houses on tiny lots served only by sep- 
tic tanks. Scattered develoment all over the landscape, moreover, prom- 
ised future capital budgeting nightmares. if later more civilized fonns of 
sewage disposal had to be provided. On paper Vermont already had enacted 
modern enabling legislation which required that, before a community enacted 
zoning £tnd subdivision controls, it had first to do comprehensive plan- 
ning^". Like most enabling legislation, this was permissive only and many 
municipalities simply had not acted. Action once the threat was perceived 
would take time. The strategy then centered upon a state-level approach to 
land-use control, particularly at a time when concern over Vermont s envir- 
onment made a. state-wide approach politically feasible. 

A state-level environmental board. wa& charged with the duty to 
create a development plan to project^ how best the state should evolve. 
Once goals are perceived, the board is to adopt a land use plan broadly de- 
marcating the proper use of land in the state, whether for forestry, recre- 
ation, agriculture, or urban purposes. The municipalities m turn are 
expected to gear up their planning mthin the context of this overall state 
plan. Meanwhile, however, certain large-scale developers have been sub- 
jected to the heed to obtain state permits' to proceed. 

Henceforth the developer of a housing project containing ten or 
more units would have to obtain a permit frcm a district commission. So 
would the developer for ccxmnercial or industrial purposes who was deslii]g 
with (1) more than one acre of land in a community that had not implemented 
its planning authority, or with (2) more than ten acres of land anywhere. 
Eligibility for a permit was premised upon a number of complex criteria. A 
subdivider remote f^om public services, for example, would have to Remon- 
strate that the potential public bosts of his proposal would not outweigh 
its tax and other public benefits, The developer working in a rural area 
would have to demonstrate compatability of his proposal with the state s . 
development plan> projected local public services, and the potential of 
the area's road system . _ ■ 

If and when local ccamminities implement their "control potential, 
these developers will have to obtain clearance at both state and local 
levels. Critics point out that this will add to the cost of housing. They 
further point out that the district commissions can Impose conditions upon 
subdividers. Underground wiring, generous open^sfeace, and hypertechnical 
grading requirements do ^. eserve the environment, but they also increase 
substantially the unit costs of housing29. A member of the Vennont legis- 
lature which enacted the original form of this regulatory scheme in 1970 
has protested that it ha)s led in practice to the centralization of the 
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control of land use at the state level, and that it presages a return to 
the feudal nocion ^hat land is merely "held" for the benefit of society^^, 

E, NEW THRUSTS. 

Along with the conventional mechanism thus far rehearsed, entirely 
new tecnniques are coming into prominence. In lieu of property taxes, for 
example, taxes imposed upon the profits obtained from land sales may have 
an even more direct impact upon the pattern of land-use decision-making. 
Thus Vermont has begun to impose a tax upon capital gains derived from 
real estate transactions, designed to "bite" precisely upon rapid transfers 
of land. Positing that speculation in land entails quick turnovers, this 
system is designed to encourage precisely the opposite behavior*^. 

At the. same time, "development rights" may yet evolve as a market 
in their own right designed to circumvent the "taking" conun<3rum. Posit, 
for example, the owner of two adjoining lots, one empty and the adjoining 
one occupied by an historic landmark. A police-poweiL designation prohibits 
the destruction of the landmarK building, but this "regulation" may be void 
as a "taking" if a reasonable return cannot be had from tlie building. In 
an urban cenoer real estatf taxes are likely assessed upon this historic 
site in terms of its "best" use, exacerbating the scene because these tax- 
es, fixed in high-rise terms, tend to prove the unreasonableness "of any 
return on the designated building locus. Let tha owner of the historic 
site "transfer" his zoning law potential to build over and above the land- 
mark to his adjoining lot, however, and a new 'calculus obtains. His real 
estate taxes on his "landmark" decrease because any potent^ to build big- 
ger no longer exists, while he has exploited this very potential over his 
^empty lot by building extra dimensions. He has lost nothing, so nothing 
can have been taken^ • Transpose this notion into an exchange between 
rural land and urban land, and a similar strategy may yet circumvent the 
taking charge^^. 

F. PROJECTIONS DANGEROUS. 

Sufficient unto the day, local zoning likely will be replaced by 
more soj^histicated land-use controls, leading to a multi- faceted mechanism 
blending police-power regulations, condemnation, axid the taxing power. 
Overall definitions of "policy"— decisions over preserving farmland and at 
what costs — \rill likely migrate to state level. Administration of controls 
will likely shift to at least a regional focus. Beyond this, prediction is 
futile, because in this Republic the precise dimensions of this new system 
will be tailored to meet the felt needs of each individual state. 
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INFLUENCING LAND USE THROUGH PUBLIC ADMINISTRATIVE ACTIVITIES ^ 

Ronald W. Petersen 



"Influencing Lajid Use through Public Administrative Activities is a 
subject that can bring to mind a dictatorial bureaucral; or an ai^ of- 
citizens with eager attorneys determined to do battle with the administra- 
tor of some program or development. Or one may picture' citizens seeking 
in other ways to influence the real or imagined administrative discretion 
thought to be in the hands of a government official. If you are in govern- 
ment, with tl5e responsibility to make public decisions, it may cause recon- 
sideration of the impact of your, actions, as you strive to work xn the 
public interest and somehow account for all aspects that must be allowed 
for within the framework of some law or policy. 

Professor Roberts has djitroduced s6me of the legal and operational 
aspects of direct and indirect police power, and subsequent speakers will 
cover de^relopment rights and easements, incentives, and tax policies. I 
will try to confine my comments to the grey zones between these; zones 
characterized by administrative decisions relative to public policies. 

I will make a few background observations and then briefly discuss: 

- types of decisions that may be of concern, with some notes on 
the forces at vork and their impact; 

- several thoughts on the ways in which the citizen, teacher, 
extension agent, and bureaucrat can influence policies ana 
administrative. decisions affecting land use^ and finally; . 



- some 



constraints on developing policies and influencing decisions. 



Background Observations 

1. There seems to be a view held by some that administrative actions 
can be neatly separated from legal and legislative aspects of land-use 
policy. Such a distinction is arbitrary at best, and I think a brief 
example will dispel ariy ideas about its "neatness." 

In New York, we have had a state -aid program for years to help towns 
upgrade rural roads - farm-to -market roads, we used to call them. The his- 
torical record makes it clear that persons in administrative positions 
originally proposed the program, and later proposed its expansion. It 
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required legislative action, however, to pass the proposed program and an 
administrative decision to sign it into law« Annually, administrative and 
legislative action provides the needed funds • State-level administrative 
decisions allocate available moneys among eligible towns. Town delibera- 
tions, which may be both legislative and adjninistrative, lead to applica- 
tions "for funds and to decisions on which roads shall be improved. At 
several points in the process, administrative decisions have been guided 
by rules that are legislative, yet that were administratively proposed. 

2. How far can administrative decisions really shape policies^ What 
are their impacts? 

Administrative decisions - and therefore their impacts - usually take 
place within a complex web of private and governmental decisions, making it 
difficult to locate the "key" link or act. I*d like to discuss "points^ of 
intervention" in greater detail a bit later,. but at this point it may suf- 
fice to say that the key decisions influencing land use are often difficult 
to identify with certainty. 

Overall, the "system" we are considering may resemble a volleyball game 
of public and private administrative and legislative actions, one then 
another coming from various parts of the coxirt over the years. Decisions 
at one point on the coiirt ose always to some degree in response to past 
actions elsewhere on the same court. 

\ 3. Some of the administrative decisions /that come to mind when ccn- 
^dering land use are virtually global in scope and impact. Others may 
have an impact on only one smetll area, or at most one small area at a time. 

\ ^ . 

\ When the Federal Reserve Bank changes the interest rate, the impact is 
profbund, with direct and indirect effects on every industry, family, land 
developer, farm operator, and level' of government. The same can be said 
for changing a few key words in the federal income tax regulations, or a 
new ICc'^'fr eight rate ruling. 

Such broad-scale changes are often, in theory, very attractive. Char- 
acteristically, they are associated with maintaining a "favorable climate" 
and suggest that our profit-oriented demand and supply system, is basically 
sound but needs a bit of adjustment to keep it, working for a,.d not contrary 
to the goals at hand. The alternative is, in maiiy cases, to follow a 
negative approach - "fighting the system*" 

I prefer the approach in which government is not put in the position 
of being expected to know the best answea;; at each specific step. On the 
other hand, the results of the "favorable .climate" approach are uncertain - 
one can never be sure of them because of th^ many factors involved. Also 
such indirect, more slowly impacting approaches may not satisfy popular 
demands to address a particular situation quickly. 

At the other end of the spectrum there are any munber of narrow policy 
determinations and administrative decisions, authorized because of some 
specied concern, often single -pxrrpose and regulatory in nature. After 
April 1975, in New York, a permit will be required by anyone planning to 
excavate more than 1000 tons of sand, gravel, or any other minerals. Re- 
sponsibility for approval rests with the Department of Environmental 
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Conservation which, upon application, must require that: 

a. operations wiU be consistent with environmental protection 
goals; i. * 

b. there is a viable reclamation plan to restore l.^id to other 
productive use; 

i 

c. reclamation is assured by performance bond. 

The approvals are clearly administrative within a given legislative frame- 
work. 

There is a tremendous range of "administrative decisions", from those 
that set national fiscal policy within certain limitations to c.ies that 
govern restoration of mined areas according to legislated guidelines, 
-grant zoning variances, or interpret provisions in a building code. 

U. Administrative decisions may have impacts far beyond those ex- 
pected or even contemplated by the framers .of the original law. For exam- 
ple, administrative approval for a new or expanded municipal water supply 
in New York requires a number of findings, including the public necessity 
for the new supply. This .element of necessity has not been considered 
nearly as diligently as a literal reading might allow. Suppose it were? 
't would be difficult to list the aspects of the community's public and 
private past, present, and future that would not then be subject to admin- 
istrative analysis. 

In addition to public necessity, a proposal for a new or expanded 
municipal water supply must lassure consideration of other possible water 
sources, sanitary control of the watershed, and adequacy of supply. It 
also must not affect other municipalities adversely. 

These provisions of law, on the books since 1905, were aimed at pro- 
tecting upstate communities from the encroachment of New York City's water 
supply reservoirs but could have been used to substantially influence the 
nature and extent of the growth of many communities throughout the State 
and thus could have considerably influenced land use in many-communities. 
The responsible administrators during the early years of the law, however, 
did not have the broad-based support needed, or did not try to use the 
program to shape land use . While we are now reading the law through dif- 
ferent eyes than may have been done in. the past, it is without doubt still 
more law than we can administer to its full potential. 

Quite a different example of a potential for far-reaching administra- 
tive action under what appears at first glance to be a narrow law is found 
in the Clean Air Act Amendments of 1970. Complex air pollution sources 
are now subject to review. Ccmplex sources, as contrasted with the sim- 
plicity of a smokestack or exhaust pipe, would be a planned new highway 
with a capacity of 1500 vehicles per hour, or parking lots that can handle 
1500 cars. A permit for such facilities is required with the main condi- 
tion for approval being reasonable assurance that air quality standards 
will not be exceeded'. This creates the possibility for administrative 
control of land use on eriarge scale in some instances. Occasionally 
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legislators use circuitous routes themselves in creating mechsmlsms for 
land-use control. The 1973 amendments to the Federal Flood Insurance Act 
will do far more over the long term than just prevent loss of life and 
property from flooding, or provide insurance when damages do occur • This 
act, through the power of the federal government to control banks and thus 
the terms under which mortgage money may be made available to home and land 
owners, will force state and loca3. .governments to pass laws and ordinances 
that' will keep many of our best agricultural lands growing corn instead of 
houses or mobile homes. In this case no administrative extensions are 
* needed to aijcomplish^ land-use controls. 

■ . ■ , . . 

5. Of coiirse the consequences of many laws and decisions often are 
not very fully anticipated though clearly very great,. Highways laws, and 
the adniinistrative processes they create provide examples. 

When Route 17 in New York ^ms modernized from a winding two-lane route 
from New York City to the CatskiUs a few years ago, it was only a short 
time before the 6urve of increasing land values in many rural coimminities 
jumped off the chart. Vast areas of beautifully rugged toppgraphy suddenly 
were an hour or more closer to the New York City metropolitan area. It has 
been described by. some as a dam breaking, with an on-rush never really an- 
ticipated. ^ ^ . ,v 

Yqu can ci e other examples where a new high:/ay was the major factor 
for a wide change in rural land use. Such major routes were conceived, 
designed, aiid constructed largely with a view to the economic development 
of the cities they connected, but their impact on iiiral areas actually was 
very important. ' „ " i 

Massive new highways to forge modern links between urban ai:eas are no 
longer on New York's agenda, nor on the agenda cf most other states, but 
probably more because money is short than becp.ase riu:al land-use effects 
have been carefully evailuated. 

Current legislative and administrative policy is to improve and main- 
tain the present highway system, and it's probably reasonable to assume 
thalp given the system already installed, this broad policy vrLll continue. 
Thus, the impact of new highways on rvxal land use - in a broad regional 
sense - may now be reasonably static, with few changes in the future as 
sweeping as those in the recent past. 

6. There is another entirely different sphere of ^^administration" 
affecting land use that is worthy of brief mention. It is the area of pub- 
lic professional guidance to private decision-making and is an especially 
important activity of land grant colleges, thwa^h often participated to 
some extent by state government agencies. Guides to private land-use 
decisions have been issued in many subject matter areas including crop 
varieties, ratp.s of fertilization, animal practices^ silvaculture, and 
marketing advice* 

I suspect that some "mistakes" in guidance have been mistde over the 
years, but for the most part this activity has helped to reduce the cost of 
food in this country,, contributed to increased timber production, and made 
the countryside more attractive. 

* • 

• ' 0G69 



58 



Types of Declslon-Msiking \ 

Before moving to ws of influencing policy and some of the con- 
straints to be faced, a brief review of some of the types or levels of 
decisions may be helpful. 



The role of the legislature is perhaps more widely known and under- 
stood by the average citizen than that of the administrative agency. _ Even 
if he is hazy about legislative committee proceedings and investigative 
hearings, the business of enacting laws appears clearcut. And^to a lobby 
ing group or a concerned citizen, there is access to individual legisla- 
tors. In contrast, the types of administrative decision-making are known 



to few. 



There are two principle types of administrative decision-making, 
rule-making, and ad.'...dication. 

A newly enacted land-use statute may include considerable detail 'on 
standards to be applied and procedures to be followed, or it may be- quite 
broad in scope with little detail. One of the first actions of the agency 
Charged with administering a law is the formulation of rules and regula- 
tions, which are usually subject to public hearing before becoming final. ^ 
This inaemaking procedure, which is in a sense a legislative process car- 
ried out by an administrative agency, is a critical point of input for ^ 
those who wish to have an influence on administrative decision-making. In- 
sofar as it will provide specific interpretations of ±he statute and estab- 
lish or Claris standards to be applied, it is clearly more important than 
an individual adjudicatory proceeding. Indeed, it is °f e^^^^f^^f^™"^; 
than the statute itself that determine how narrowly or how broadly the law 
is to be applied. 

The adjudicatory proceeding, on the other hand, is carried out under 
the mandate of tbo statute and agency rules, and considers a request from 
an individual applicant (say a project sponsor for approval to undertake 
some specification (say a development project). This is a quasi-jud^^cxal. 
process in which any concerned parties-in-interest can participate in order 
to influence the decision. ; 

Finally, an aggrieved individual or group may resort to a judicial- 
proceeding to appeal the actions of an agency in rulemaking or in adjudica- 
•.tion to the "courts.- The usual grounds are that t^e action was arbitrary ^ 
and capricious, since the cob-t will seldom consider substituting its 
judgment for the agency on the substantive issues. 

To illustrate the administrative process let's consider the New York 
Sta+e "idal Wetlands Act. The act, which took ef f ect ;on September 1, 197-., 
is ratUr brief, containing a declaration of policy: .. .to preserve and 
protect tidal wetlands and to prevent their despoliation and destruction 
giving due consideration to the reasonable economic and social develo^ent 
of the State". Other key provisions include: a definition of tidal wet- 
lands; a charge to the Commissioner of Environmental Conservation to inven- 
tory Ld map the wetlands' boundaries and develop leiid-use regulations for 
their protection; a requirement for a moratorium on alteration of tidal 
wetlands until the land-use regulations are adopted; provision for pennits 
and enforcement. 
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Looking more closely at the moratorium provisions, some key features 
in the statute and the rules may be of .interest. The statute prohibits the 
alteration of any tidal wetland or immediately adjacent area. The admin- 
istrative jniles define what an alteration is and proyide certain exclusions. 
The rules also set'lmits on the immediatelr adjacent area - 300 feet 
landward or, ten feet' in elevation above sea ^3vel. No seawar^d boundary 
^ limit is established. * " ~ " 

While the law briefly outlines the procedure for a hearing, the rules 
delineate specifics on the conduct of the hearing, including the powers of 
the hearing officer. The .^tat^he assigns responsibilities to the Commis- 
sioner of Environmental Consexva^.ion. The rules provide for delegation of 
powers to a central "AduL wetland, administrator, local tidal wetlands ad- 
" ministrator, and hearing officers. 

Influencing the Degision-Maker s 

Let's turn now to some of the ways in which administrative action's can 
be influenced by individual citizens and special interest groups. Here are 
some suggestions.: 

1.. Know clearly what is being sought, define the objective in terms 
ot steps that relate to the end results desired. Get ^car ideas to the 
right place or person. 

Never underestimate the impact of a well-written letter. Government 
officials, legislators, and corporate presidents read and consider points 
of view logically expressed. Their motives may vary, but they do read their 
mail. * . " ' o " ^ 

- - In 1966, former Dean Charles Palm of the New York State College of 
] Agricxilture and Life Sciences discussed with former Governor Rockefeller a 
relatively • brief but well-documented report on Jme impact of urbanization 
on agricultural lands in New York State. Prom. 'that' discussion and a mutual 
Tecognition of the broad issues involved came a series of administrative 
' actions and legislative steps of tremendous impact. 

A special liaison between the Department of Agricult\ire and Markets 
and the highway builders in the Department of Transportation was estab- 
lished by administrative action to minimize taking of prime farm land. The 
legislature author ize^ tax deferments on new agricxiltural investments, the 
Agricxiltural District Program was initiated, and a permanent commissio:. was 
established to prod, push, educate,, instruct, and influence the public and 
private sectors on the importance and needs of agriculture in^New York. 
These were very specific a^d direct resxilts. Several of you here today 
have had an important part in' this effort, and I'm sure more details will 
^ emerge on soriie of the^e program's as the Conference proceeds. 
' ' ' 

2. ^Pre^rail upon' decision-makers tp get the facets and consider all 
aspects before making the decision. 

Earlier, I mentioned "points of intervention", referring generally to 
the.level,^the point in time, and the people you attempt to reach to influ- 
^nco a decision. In general, the earlier one intervenes in the series of 
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many small decisions that ave usually involvftd, the better the chances of 
success. 

One good point at which to "intervene" at the present time is the 
point at which the environmental impact statement required by the National 
Environmental Policy Act of I969 is filed. For £ach major federal action 
that could significantly affect t'.ie environment, an impact statement muqt 
include : 
"~— . 

- a detailed description of the proposed action; 

- a discussion of direct and indirect effects on the environment; 

- identification of unavoidable adverse environmental effects; 

- an assessmeht of feasible alternatives; 

- a description of cianulative and long-term effects on the , 
natural resources; r 

- identification of any irreversible commitments of resources. . / 

/ 

Decision-makers know that when their impact statement is filed the^T 
proposals will be sn^iect to public scrutiny. You'd be surprised what , a 
sobering impact the', ^.as on those charged with administering construction 
programs. But rememu^r, it is the public scritiny, not just the act of 
filing the impact statement, that is the significant element to the > 
decision-makers. / 

Economic impact statements are needed, too, but present legisls/tion 
does not require them. We tend to overlook the added cost of municipal 
services caused by scattered development, and the long sewer lines' and 
school bus routes i+- entails. The zoning board, in considering «ie new 
industry or shoppint -.enter, doesn't worry about the added highway burden 
or the new interchange that may be required, because the state ^d federal 
governments pick up those tabs. j 

I 

3. Recognize the practical need for making some laws quite general, 
-withjrovisions made for acquiring the specifi,c kinds of knowledge needed 
for accomplishing the objedtive and provision for extensive administrative 
action based on this new knowledge. 
,1 ' 

The Private Land Use and Development Plan for the Adirondacks as 
passed by the New York legislature, for example, sets forth density guide- 
lines and use limitations by broad land classes, is taicing into account 
resovirce capabilities for development and existing built-up areas. The 
plan requires recognition of the land classes and use of the applicable 
criteria but does not attempt to specify which acre ^should not have a 
building or which of four corners may be used for a Vas station. An ad- 
ministrative agency, the Adirondack Park Agency, was created to make the 
vast number of specific decisions needed to cariy out the broad policies 
laid down by the law and to collect the information needed for making these 
decisions wisely. 
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k. Seek public involvement. The interest, concern, and support of 
the public are essential in developing and implementing woi;thwhile land- 
use programs. Unfortunately, despite the many recent steps to encourage 
public participation, the role of the public, even those you would expect 
to be vitally interested, has been minimal on a n\imber of key issues. 

D\iring hearings in 1973 in areas of the State that were heavily dam- 
aged by Agnes floods in 1972, not more than a handful of people appeared 
to testify on proposed floodplain management legislation. Apathy on the 
part of the public? Where was local government, the agricultursLL community, 
the industrial community/? Let me assure you that government wants, needs, 
and r^^pects public opinion. Provide it! Choose your arguments and timing, 
and g-xner your support in keeping with the circumstances. 



Some , Constraints 

Lest I make it sound too easy to influence policies or decisions 
affecting land use, a few constraints should be pointed out. They can be 
worked around in some instances. In other cases, long^years of education 
or radical changes in some of our basic precepts about land use may be 
needed. Some examples: . 

1. A particular project or activity may have severe physically 
limiting factors, thereby reducing the possible alternatives. A pump^ed 
storage plant needs a certain topographical position, a nuclear plant needs 
cooling water. Neiti^er is very appropriate for an urban area even though 
most of the power may be used for urban purposes. Hcice power plants and 
the associated transmission lines will continue to be jrural land-use consid- 
erations in certain areas. ^ 

2. .Conflicting or inconsistent public policies may thwart first-stage 
efforts. Most of us would not put screens on only some of our windows if 
we expected to open all of them; yet public policy may allow essentially 
the same thing to happen. In New York, for example, we attempt to locate 
highways to minimize the taking of prime agricultural land, yet we do noth- 
ing to assure that the land thus saved. is not then sold for, a shopping cen- 
ter. 

' *^ 

3* Political considerations may be major limiting factors, difficult 
to overcome. For example, local, state, and federal levels of government 
often don't trust each «5ther, resulting in confusion and overlapping. Many 
locetl government officials cry "home rule", while state officials stress 
the limited perspective of local officials. Officials at one level of gov- 
ernment often try to control a pl^ogram but seek to have the next higher 
level pay for it. 

U. Many individual citizens and citizen groups have conflicting goals 
that are not easy to reconcile - / , . ' 

It comes as no news to you that marij'' farmers view with favor, steps to 
save agricultural land and keep urban sprawl at bay, but at the same time do 
not want any options closed fqr future use of their land. The reconcilia- 
tion of personal goals and the larger public good - Vhere they may differ - 
will never come about to the satisfaction of everyone. ' 
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5. Another well-known constraint is simply the existence of opposing 
views held by different groups. The views of people and interest groups 
do affect public decision-making, but these can be so conflicting that, 
they provide no useful guidance to a decision-maker. _ 

6. The reluctance to change established patterns of thinking and ' 
ways of doing things can be a most significant constraint. During the laat 
session of the State Legislature, the Real Property Tax Law was revised 
allow forest owners to have their land assessed at a level which reflect^fe 
its worth when devoted to producing forest products, as opposed to being 
assessed at the traditional "highesj; and best use value. In a recen| 
meeting to discuss the implementation of this law, it wks learned that 
those designated to administer it were intending to use sales price? and 
market analyses rather than forest income potential as a base, "aving 
auicklY rejected the latter because it was such a foreign approach that 
those doing the work felt uncomfortable with it. Actually the law cannot 
have the effect that was intended unJ.ess income potentials are used in 
arriving at forest land values since kll forest land prices reflectj:gC2:e' - 
ational and often residential values in addition to forest value. 

A Few Concludiiig Remarks 

There have been several dramatic efforts to improve public land-use 
policies in New York in recent years - the' Agricultural Districting Uw, 
the Adirondacl^ Land Use Plan, the new Forest Tax Law, and the Floodplam 
Management Law are among the most important of them. Some of these are 
much too new to have demonstrated their value. I urge you, however, to 
study also the administrative processes each of these laws has set m mo- 
tion. 

There are major issues pending at the national level .which c'^n have 
widespread impact on rural land use, ranging from transportation policies, 
to the imp. ^t of inheritance taxes on the sizes of the agricultural units 
that can be passed from one generation to the next. In fie land-use area, - 
neither the problems nor the proposed solutions are stati'fe. They are 
identified and carried forward within a hodgepodge of decision-making and 
Doiicy determination. Evaluations of program and policy impacts need 
greater attention, with well-interpreted feedback to emerging proposals. 

As a means of having our total system working for accepted objectives, 
broad "climate" kirfds of policies may be best. A summary comment in The 
Use of Land, A Citizen's Policy Guide to Urban Growth , sponsored by the 
Rockefeller Brothers Fund, puts it this way: 

"We\have looked for the point of leverage at which public 

policy might improve circumstances and free private energies 

to contribute to, not work against, the broader public interest , 

But in many cases, such e-. approach may be too slow for an impatient 
society. Our "leverage" is apu to turn out to be only oil on a squeaky 
wheel. 

Perhaps - just perhaps - we can learn to straighten the warped frame 
while we are oiling the wheel; to admit that the oil alone can't do the job. 

That, I think, is what this Conference is all about, 
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" TRANSFER OF DEVELOIMENT RIGHTS : 
A MEW CONCEIT IN LAKD-USE MANAGEMENT 

Budd ChavoOBhieui 



How can ve protect critical natural areas, preserve open space, ensure 
a high.qviality of life, and at the same time accomodate the legitimate 
development' demands of a growing society? 

Whatever course is taken, it voh*t \>e easy! The purpose of this paper 
is to describe a new concept of land-TOBe controls -which holds the promise 
of achieving this seemingly impossihle oTDjective, It is called transfer of 
development rights . This is an unccmplicated idea and yet very different 
fran centuries-old traditional lavs governing land ownership and develop- 
ment. 

"Fee Simple" is UsuaUy Complicated 

American attitudes toward real property vere formed during Colonial 
times when there seemed to be imlimited land available • As ultimately 
expressed in the Northwest Ordinances of 1787, the central idea vas trans- 
fer of land by "fee simple," that is, ownership confers thb right of the 
purchaser to do anything he vants vith his land except vhat local, state, 
and federal governments tell him not to do. Land vas and still is treated 
as a ccmmodity, ^ • 

In theory at least, once the early settler received title to his land, 
he had a free hand to farm it, build houses or stores, or simply held it as 
an investment. In practi^ce, however, there vere always restrictions. Even^ 
"squatter *s rights," as formalized into law, involved building a house and 
living on the property claimed. LateSr, the Homestead Act of 1862 granted 
land on the condition of 5 years occupancy and cultivation. As urbaniza- 
tion became the prevalent patbern, the "fee simple" vas often severely 
restricted by zonlxig and' various ,mun3.cipal ordinances. Today, the increased 
awareness of present and possible environmental problems has added other 
restrictions on ownership, for example, the "imfpact studies" required be- 
fore building 'can take place. 

The Need for Action 

Land is modern man's most precious natural resource, and its wise use 
*B Imperative. A highly developed, technological society ought to possess 
^ enjoy an environment of the highest quality. But until very recently 
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land use wlicies, dictated by economic, political, and social (or pefRaps 
anti-social) consideratipns, have insensitively and irresponsibly squan*^ 
dered the land. For the most part an environment has been created that is 
not' worthy of modern man's intelligence and highly advanced technology. 

Generally, it is realized that open space provides aesthetic, psycho- 
logical, and social values in the form of scenic landscapes, ^rolling and 
wooded hills, farmlands, stream valleys, flood plains, protected aquifer 
recharge areas, marshes, meadows, and historic areas. Yet rarely have^ 
these areas been retained and protected .^or their "treasured and essential ^ 
qualities in the planning, zoning, and development of .a community. This is 
a strange "oaradox, but there are some signs now that open-space preserva- 
tion is being recognized and dealt with in various ways, for example, wet- 
lands and flood plain protection laws, coastal zoning,, state land-use 
guidelines, and open-space purchase programs. 

The Problems of Zoning 

In the past, conventional zoning, the basic technique of guiding the 
preliminary stages of development, did not have environmental protection 
built into it. Occasionally, the judicious application of geologic, phys- 
iographic, and hydrologic data sometimes did produce zoning classifications 
and densities less damaging to the natural environment than random devel- 
opment. But in general, little if any of the essential natural resources 
were preserved. The courts often found that zoning regulations drafted to 
preserve large areas of land were unduly restrictive, confiscatory, and 
therefore unconstitutional. Moreover, conventional zoning did not preserve 
natural environmental qualities; at its very best it could only provide for 
the harmonious and efficient development of all the land. Zoning consid- 
ered land as a commodity programmed to be developed for some appropriate 
use. It did not protect lands' natural characteristics. ^ 

To overcome this shortcoming in zoning, new concepts were developed to 
preserve some open space, such as the '^greenbelt" concept borrowed from the 
"garden cities" principle established by the British. The outstanding ex- 
ample is Radburn, in Bergen Countv, N.J. Other techniques, such ^s clus- 
tering, density zoning, performance zoning,, floor-area-ratio, and planned- 
unit development were prompted by the housing boom of the '50s and '60s. 
This permitted municipalities to e^qplore and experijnent with techniques to 
preserve some open space rather than have entire tracts developed by a lot- 
by-lot process. Cluster zoning, essentially the Radburn principle, was 
extensively discussed but infrequently \ised. However, the main thrust of 
all these devices and mechanisms was to preserve some open space and give 
relief from the typical monotonous-sprawl development created by conven- 
tion^CL zoning.' 

But since these devices are applied generally to small areas aiid are 
usually an option, to the existing lot-by-lot subdivision process within a 
municipality, the best to be achieved is some, minimal break in an otherwise 
monotonous development. Haphazard, noncontiguous, scattered open space 
generally' ia the^result, ThisJLs not necessarily bad or undesirable, but 
it does not protect large areas of open space such as farmlands, flood 
plains, steep and wooded slopes, or aquifer recharge areas, necessary for 
a water and air supply free from serious pollution for an increasing popu- 
lation . 
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Of critical importance for the 1970* s is an environmentdl balance that 
will ensure health and safety, retain open and productive land for water and 
air quality, and giv^ psychological relief from the continuous sprawl of the 
megalopolis. The challenge is to accomplish this without creating so-called 
wipeout' conditions for sc^e landowners while creating windfalls for others; 
to adopt a land-use control policy that balances recognized legitimate de- 
velopment needs with valid environmental j^oncerns in a positive, rational, 
and equitable manner. ' ^ ^ . 

* 

Planning and Development Rights 

Almost any small-town or city newspaper can provide a lengthy chronicle 
of battles waged over land use. In many cases, an individued property owner 
may' wish to maximize the value of his investment, but his neighbors feel 
that development threatens the desirability of their property. 

^ Besides the basic constitutional question of, iildividual property rights 
and due process, development raises tlie "plus" of increased taxes for hard- 
pressed municipalities against the "minus" of possibly making the community 
a less desirable place to live. 

The transfer of development rights (T.D.R.) is. a new technique to help 
solve this fundamenteuL dilemma without violating basic rights and due pro- 
cess as guaranteed under the Constitution. It combines planning with cer- 
tain aspects of property law.^ 

/ 

The basic process is initiated when the municipality designates an area 
of open space and prohibits development therein, and the residential devel- 
opment potentietl in that area is transferred to anothei;:, district or dis- 
tricts where the municipeility detemines that development is feasible. 

Landowners in the preserved areas, who will continue to own their land,^ 
may sell their rights to further development to other landowners or builders 
who wish to develop those areas in which development is agreed on. 

T.D.R. helps a community plan its growth, the net effect of which is 
the preservation of environmentatlly important areas with equitable compen- 
sation by government is involved. And at the same time the housing needs 
of a growing i)bpulation can continue to be met. 

^ Current Usage of the T.D.R. Technique 

One of the first, if not the first to suggest T.D.R. as a technique to 
preserve open spaces was Gerald D. Lloyd, of Robert Martin Corporation in 
Westchester County, New york.**- Perhaps because it was too new an idea and 
too different from traditionetl property ownership and development laws, it 
was not s'^riously pursued or developed into a workable form. 

N6;arly 10 years later a technique of this ty^e was adopted in New York 
Citjp whereby air rights (one form of a development right) were permitted to 
be transferred from districts in which strict height limitations are set 
(similar to open areas that are to be kept open) to districts in which new 
higher height limitations are permitted. Since land values in New York are 
extremely high, the builders* incentive to purchase =air rights is very great. 
The city of Chicago has been considering the adoption of a sijnilar but more 
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comprehensive T.D.R. approach to preserve historic buildings as proposed by 
Professor John- Costonis of the University of Illxnois Law School.^ 
Washington, D.C. ha§ also adopted a similar T.D.R. ordinance. ^ 

Another example is Southampton Township in Suffolk County, long 
Island^, which has adopted a zoning ordinance with an optional transfer ot 
development -rights to preserve prime agricultural lands. Fanners are given 
the option .of developing entire tra6ts. under conventional zoning or ot 
clustering development potential within an area between 20 and kO percent 
of the entire tract; 

This resembles -cluster zoning, but in certain cases farmers can trans- - 
fer the development potential (rights) of their lands another trac. in 
a different district in which a higher density is permitted. The fa^^nd 
would then be placed in a municipal land trust and hexd as farmland m per- 
petuity. The farmer could continue to farm and pay a nominal annual rent, . 
all the while benefiting from the development taking place on the off-sitv. ^ 
tract . 

The Southampton ordinance is the first- to apply the concept of trans- 
ferring development rights off site, but. because of its voluntary nature, 
it does not assure the preservation of farmland. 

The tiny community of St. George, in Vermont^, has adopted the T.D.R. 
technique to preserve its rureJ ^axacteristics and set tne basis for a 
rational growth and develor ;nt; plan. 

The first state legislation to create districts within which <ievelop- 
ment rights would be transferred was introduced by Senator Wxlliam J. Good- 
man in the Maryland Senate in January, 1972.^ Essentially the ball 
SSvides for^e designation of planning districts in which development 
Suld be permitted, Landowners would receive development ^^f J" 
tion to the amount of land owned, measrred as a percentage of total acreage 
in the district. 

These development rights must be purchased by builders, since go 
building Sould be permitted unl^ enough rights were obtained by the^buHd- 
er. This in turn would guarantee a specified amount of °Pf "/pace . The 
value of the development rights would be determined by market conditions, 
but local officials would set the opan-space requirement. 

\ H 

Finally, Montgomery County, Maryland has a new ordinance that provides 
for the transfer of development rights for certain f i^^^f .P^,^^'* ^J"];" 
eral municipalities in New Jersey, Pennsylvania, and yirgin..a, x understand, 
are currently considering the adoption of several, variations of T.D.R. 

New Jersey's Recognition of the New Approach 

The New York City, Southampton ^^ownship, and Maryland legislations came 
to the author's attention in early 1972. There was emerging a greater rec- 
ognition of the enormous development pressures on New Jersey and the conse- 
quent impact on t^ie rate of land so committed. 

Land values were beginning to soar. Over 1.2 million ^Jf s of the 
State's k.2 million acres.were already developed. It was estimated at the 
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time that most of the remaining usable land would be committed to develop- 
ment by the year 2000. The most vulnerable land in this context is^agri- 
CTxLtural land because it requires minimum site preparation and construction 
costs, unlike swamps-, marshes, and steep slopes. 

Also, agricultural lands in many cases consist of large tracts under, 
sin^Je ownership and are very attractive to large-scale builders. Experi- 
ence indicates that this is especially true in New Jersey, and therefore, 
the main thrust of a transfer of development rights proposal could be to 
preserve prirne agricultural lands and woodlands, although T.D.R. is essen- 
tially a technique to preserve any open space lands. 

Cook College and the Cooperative Extension Service of Rutgers Univer- 
sity have in recent years initiated research and programs in land use and 
resource management, especially with a view to preserving prime agricul- 
tural lands. At the same time, the State had created a Blueprint Commis- 
sion on the Future of Agriculture in New Jersey to explore ways of 
preserving agriculture in the State. 

The objective of these groups was to develop more rational land-use 
control techniques and to preserve^ agricioltural land, not merely fc^fr the 
.production of food and its contribution to the economy, but to ensure the 
health and safety of citizens in the most densely populated state in the 
nation. Research is indicating that strategically located areas of agri-^ 
CTxLtural lands and woodlands in an urban setting not only provide open 
space, with all its aesthetic values, but also provide a psychological 
uplift and an ecological balance. Furthermore, by keeping open large land 
areas, normal development can occur in a less sprawling pattern and reduce, 
to some extent,, costs of services such as utilities, school costs, roads, 
and other transportation facilities. Moreover, and perhaps most important, 
our legacy to future "generations should not be a completely developed state 
in which the only choices would be 15.ving with past mistake^s or creating 
open space at an extremely high economic, socisil, and political cost* 
Rather, we would leave future generations the option of what to do with the 
preserved agriculturatl lands as dictated by their needs. 

It was in this context of urgency and need that we initiated, nearly 3 
years ago, efforts in applied research on the concept of T.D.R. , the result 
of which is a legislative proposal currently being considered by the State. 

The New Land-Use Management Concept; kow It Works 

A development rights is basicalJLy a creattire of property law. It is 
one of the numerous rights included in the ownership of real estate • A min- 
eral right (i.e., the right to mine* and remove minerals from the land), an 
air right (i.e^, the right to utilize the air space above the land^s sur- 
face), or the right to travel across another person *s property are examples 
of the various rights of land ownership. A development right is the right 
that permit ' the owner to build upon or develop his land; in an urbanizing 
region it is the land*s greatest economic value and therefore the p>jner*s 
most valuable right. 

All rights of o^/nership of land, are subject to reasonable regulation 
under the police power and are also bubject to the governmental power of 
eminent domain. Rights of ownership 'in land may be separated from other 
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rights and regulated hy- government or sold by the ovmer and transferred 
separately. 

For example, an owner of land may sell his mineral rights or air 
rights and still retain ownership and use of the land surface. "A common 
example involves an owner's sale of an access easement to a public utility 
so that utility lines can be established and maintained on the owner s 
property. ' Similarly, an owner may sell all of his rights to develop his 
land, and' these rights may be 'nought and sold by persons other than the 
owner who still retains the w^nership to the land. 

The transfer of development rights (T.D.R.) concept, as we have de- 
veloped it, is essentially a system that identifies a right to develop 
and creates a market for such development rights. Under this proposed 
system, a zonitng district is established for preservation of open space, 
in which all development other than farming or low-intensity recreation 
use is essentially prohibited. The residential development potential of 
the zoning district before its open space designation is calculated as 
follows: for each residential dwelling unit eliminated in such a preser- 
vation district, a substituted dwelling unit is added to a developable 
district of the community. In other words, the residential development 
potential of the preserved area is transferred to other districts in the 
community which can acccmmodate the higher densities without doing envir- 
onmental damage or creating inccrapatible land-use patterns, or putting 
heXy strains upon existing infrastructure. Development right certifi- 
cates equal in number to the total dwelling units eHminated in the pre- 
served district are distributed to the landowners in the preserved 
district on the basis of the ratio of the value of each tract in relation 
to the totel land value of the preserved dist>:ict. To build a substitu- 
ted dwelling in the developable part of town, a development right is 
necessary along with the appropriate zoning. \^ 

Thus, a builder who proposes to constr.: ' at a higher density based 
on the nOT, capacity or density resulting from i;he establishment of the 
preserved area must also purchase development rights to equal the in- 
creased density at a price arrived at through the bargaining process of 
the market plice. The builder has the right to develop at the lower den- 
sity permitted by the previous zoning regulations, but he cannot build 
the higher/ densities unless he has development rights. Finally, the con- 
tinued marketability of the development rights is insured by adequate 
"incentive zoning" in the developable districts. In other words, in order 
for this system to remain valid and functional, there must always be a 
market for the development rights. Otherwise there will be, in fact, no 
place to transfer them, and the entire system could become invalidated and 
inoperative . Such a situation would occur if a builder chose not to build 
at the new permitted higher density, thereby creating a surplus of devel- 
opment rights equal, to the number he could have used and for which there 
is no longer a market. In such an event the municipality *ould be re- 
quired to re -zone in such a manner as to once again create a market for 
all outstanding development rights. 

Thus, by the use of the T.D.R. technique, critical natural environ- 
mental resources such as prime agricultural lands, aquifer recharge areas, 
floodplains, wetlands, and woodlands are preserved at no cost to local 
taxpayers . 
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A SummaLry of the Steps Involved in Creating a T,D>R. Zoning Ordinance 

1. In the proposed municipal enabling legislation, the first step in 
implementing this system involves a specific identification of the area to 
be preserved. It must be an area(s) with residential zoning and substan- 
tially unimproved land consisting mainly of farmland, woodland, aquifer 
recharge areas, flood plains, steep slopes, or marshes, etc. The preserved 
area(s) must correspond to the comm\mity*s master plan so that the area(s) 
essentially represents the product of a well thought out, rational planning 
scheme for orderly growth and development for the commxmity. 

2. Once the preserved district is designated, its residential devel- 
opment capacity or potential xmder the c\irrent zoning must be calculated by 
the local government, converted into development rights, and then distribu- 
ted to the property owners in the preserved district. This is done on the 
assumption that a development rights is equal to each dwelling unit elim- 
inated, so that the total number of development rights distributed in the 
preserved district must equal the total nximber of eliminated dwelling \mlts 
for the entire preserved district. This total represents the development 
potential of the preserved area. 

3. Each owner then receives development rights on the basis of the 
value of his tract in relation to the value of all the land in the preserved 
district. This method of distribution is employed so that the particular 
location and other characteristics of each tract are taken into considera- 
tion, since some may have a higher market vstlue than others. 

k. The next step is the creation of a situation that will give "value" 
to development rights; that is to say, create a market for them. To accom- 
plish this, the municipality must designate other districts in whi^rh a new 
and higher density development will be permitted if accompanied by develop- 
ment rightsr. The total permitted increase in density in the district wiU 
depend on the number of outstanding development rights issued as a result 
of the designation of the preserved district. 

The actual increase in residential density over and above the former 
zoning maximum is the incentive that should attract a willing buyer of 
development rights. The specific increase for any one acre can only be 
established in light of the facts and conditions in each mimicipality. In 
some cases medium-density, multiple-family zones may be designated. How- 
ever, it may very well be that in certain instances single-family residen- 
tial dwellings on small parcels will be enacted, especially in areas where 
it is desirable to do so from a marketing and planning perspective. In any 
event, the planning and zoning. for the higher permitted densities must be 
the result of sound planning principles to avoid incompatible land-use 
patterns and undue strains upon the natxiral environment and infrastructure. 

Moreover, whatever nev; density requirements are established in whatever 
location, the overall result must be a new zoning district in which it is 
more desirable to build with development rights primarily because it is more 
profitable for the builder. In short, the new densities permitted must in 
fact create the incentive. 

5* Finally, the proposal concerns the continued marketability of 
development rights. The incentive to pxrrchase development rights must be 
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perpetuated until all outstanding rights are utilized in actual develop- 
ment. Since building proposals can be approved without development rights 
as a prerequisite, if the proposals conform to the old zoning, i-t is pos- 
sible to have a surplus of development rights. If this should occur so 
that more development rights exist than land upon which they can be util- 
ized, it then becomes the responsibility of the designated body of govern-/ 
ment to rezone another district in which development rights can^ be' used, 
that is, to re-establish the market for development rights and "incentive 
zoning." Again, the rezoning must be made in accordance with the master 
plan in order to reflect sound planning principles. 

Public hearings must be held with proper notice to land owners in the 
preserved areas, as well as notice to all other affected parties at each 
critical step in the process. Appeals to the courts of all decisions will 
be provided for and the general tenets of procedural due process of law 
must be observed throughout the implementation of the program. 

Taxation of Development Rights 

Although a development right is personal property, it would be taxed 
in a manner similar to real property. For assessment purposes the initial 
value of a development right wou3.d equal the difference between the 
assessed value of the land for agricultural or lesser purposes and the 
assessed value of the land for development. The first sale of development 
rights in the open market would then be used to establish the assessed 
value of development rights in the future. The land in the preserved area 
•is taxed as real property, although assessed at its famLand or lesser 
value. Under this approach th6re is no change in the payment of tejces by 
the various taxpayers in the governmental jurisdiction. 

General Legal Implication s " 

Any form of police-power regulation re suiting in virtually total 
economic loss is potentially assailable as a taking of property without 
just compensation, in violation of the federal and state constitutions, 
not withstanding the benefits for society as a whole. In an urban state 
like New Jersey where land is extremely valuable because of its actual or 
speculative potential for high-density development, restriction of use to 
open space and agricultural pursuits would result in a sharp economic loss. 
The issue 'raised is whether the economic loss to the property owner, which 
admittedly is great, can be justified in light of the benefits gained fo? 
society. To date, in New Jersey the courts have very clearly stated that 
such a loss is a burden too great to be carried by a few landowners for 
the benefit of the general population. Transfer of development rights is 
intended to redress the landowner for his loss and therefore serve as a 
form of nompv^nsation. 

Development rights are clearly valuable in an urban area where vir- 
tually all forms of development, whether of high, medium, or low density, 
are in great demand in the marketplace. • However, even in this seller's 
market, development rights are not intended as just compensation in the 
legal sense, for example, as under eminent domain. They are rather a sub- 
stituted fern of development potential given to the property owner to re- 
duce the severUy of, the impact of the police-power regulation which 
restricts the use of 'his land. However, it does not stop here. The 
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severity of the police-power restriction must also be reviewed against the 
benefit to the public. 

An examination of the benefits to be gained ^nrough the retention of 
productive open space in an area of vigorous economic growth has taken on 
new meaning. Generally, the argument for the preservation of open space 
has been based on an aesthetic notion thai we must preserve our scenic 
areas. Certainly this is important, although not so critical as to just- 
ify very restrictive zoning regulations. However, we are now discovering 
•that the wise, productive, and beneficial use of open space is essential 
for maintaining an ecological harmony, for improving the quality of air and 
water, as well as the psychological well-being of the population. Open 
space breaks in an otherwise endless stretch of subdivisions axe becoming 
imperative. Pollution in many areas of New Jersey is pr^ic'tically an accep- 
ted condition of life. We know that if the population continues to increase, 
all of these problems will be intensified and will endanger basic health 
and safety. This recognition of the health and safety aspects. of open 
space preservation must be clearly documented and accorded considerable 
weight in the Judicial beulancing process. 

Some Planning Implications 

The primary objective of the transfer of deyelopmenirrights as^ 
posed here is the preservation of open space. However, the impact /^of this 
technique on the planning process cannot be ignored. More predictability, 
essential to effective planning, is promoted, since all open space desig- 
nations ac^ identified and permanently locked into the master plan and in 
zoning regulations/ Also, the desired nimiber of people who will' live in 
the community is clearly set forth through the emphasis on the density re- 
quirements necessary for guaranteeing value for development rights. And, 
in mRjry instances, water supply can be more accurately predicte.d, since the 
aquifers and recharge areas will be protected in the open areas, and tptal 
population can be, to a major extent, related ho the water supply. Once 
^ approximate total density is established, better judgments relating to the 
planning and construction of capital Improvements can be accomplished be- 
cause districts in which developme'^nt is permissible can be very effectively 
planned on a comprehensive scale and related to the tracts of permanently 
preserved open space ♦ In this process the locations of more intense devel- ^ 
opment are identified, and public services and. facilities can be geared to 
it* 

Another important aspect of development rights is the probable interest 
and participation of many" citizens of the community in the planning process. 
Many will^have development rights to protect and will be much interested in 
the process that gives "value" to their development rights. 

Continuing Research 

With the furfds from Title V of the Rural Defvelopment Act of 1972, a ^ 
demonstration project is currentlyibeihg conducted in South Brunsvdck Town- 
ship, Middlesex County. The purpose of the project is to demonstrate, under 
simulated conditions, but working with Township officials and citizen 
groups, how a TJ3.R. zoning ordinance would be drafted and the problems 
that would be encountered. The project is in the early stages of delinea- 
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tion of the preserved areas vhich will .probably include prime agricul- 
tural lands, woodlands, aquifer recharge ^eas and f loodpl^ains . Criteria, 
standards, and methodology for delineation are being developed. The 
project is scheduled for ccsnpletion by July 1, 1975 . If it is successful 
we will then devote the next two years, again under simxilated conditions, 
to testing the manner in which the marketplace responds to this new mar- 
ketable "cooomodlty" . \ 



The T.D.R. Game — 

As a consequence of the relative ccraplexity of the 'f.D.R, concept, a 
gaining apprc«ach was used to investigate soae of the problems and issues 
inherent to the process. The T.D.R. game, itself, actually went through 
an evolutionary process that paralleled the development of a T,D,R, leg- 
islative proposal for whi^ih the game was usedjas a research tool. 

There currently a tremendous amount of interest^ within New Jer- 
sey and nationally, in the T.D.R. pijocess, and the T.D.R. gan^ is being 
made available to facilitate an undisr standing of the concept and to pro- 
mot^additional research on it. li is anticipated that when T.D.R. 
legislation is passed, the game will be .-used as an educational and re-^ 
search device in conjunction with the legislation, both in formal ^ 
educational settings and with government units and citizen groups who will 
be involved in T.D.R. programs^. 

To^Sake the T.D.R. game easily available to any person or group in- 
terested inj)ursuing T.D.r:, fOToeither research or education. Dr. Geor^^ 
fl. Nieswand' and Teuvo M. Airola^, the authors of the game, have p^.H shed 
a manual which should be printed shortly. 
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PUBLIC PURCHASE OF DEVELORENT EASEMEHTS 
tfUliam L. Park 

This conferentie was called to provide a forum at which^the natm-e a(nd 
potential effects of alternative agricultural land^se policy recommendd. 
tions might be eyr^lored. Several states in the North^^st .mve officially 
sponsored canmittees or commissions which are carefully evaluating .new 
tools for preserviLng viable agriculture in urbanizing situations. One of 
the foremost of these involves the creation of protected agricultural pre- 
serves or zones through a program based on privately owned and operated 
farms and the public purchase of development rights from such fams. 

The purpose of this paper is (l) to briefly review the conditions 
leading to a perceived need to preserve agriculture near urban centers; 

(2) to examine the social benefits deriyed from agricultural- .operations, • 

(3) to present/ principles or guidelines for evaluating policy proposals; 
U to describe the program for the public purchase of development ease- 
ments as proposed by the Blueprint Ccmmission bn the Future J^ Ne^T Jersey 
Agriculttu-e; and (5) to present some advantages and disadvantages of the 
New Jersey proposal. ' - 

At the outset it should be made clear that the development ^as'ement 
purchase proposal discussed .below is neither intended nor expected to be 
Srti-development in nature. It i6, rather, a program for redirecting de- 
velopnent away from prime agricultural areas, leayd^ marginal agricultural 
land?, selected open areas and woodlands for developmerital purposes. It Is 
not a question of land shortage but one of use. Even in New Jersey, with 
■ an -average population density of approximately 1000 persons per square. 
mile» about two-thirds of the state is still open. 

The Impermanence Syndrome 

Agricultural industries in the Garden State have long been the cus- 
todiaTof the State's most valuable nonrenewable land and water resources. 
Today, New Jersey farmers ar.e facing! problems and opportunities that are 
unique in- relation to most of American agriculture. They operate their 
farms in a densely populated ax(4^between the two major P°Pf f ^^"Jjf 
(New York and Philadelphia), and as a result, axe subjected to intensive 
pressures to -develpp their land for housing, commerce, and industry ^d to. 
phase agriculture' out» Ahd yet, being so located, they are neax the lar- 
gest market in the western world for the products of their, farms. They , 
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also have the benefit of ready access to other markets, both domestic and 
foreign. 

In recent years,, factors larg^y escternal to agriculture, including , 
the pressures 'toward urbanization, have induced ari impermanence syndrome 
in the minds of. farm families and caused radical changes in Garden State 
agriculture. Land devoted to, farming decreased by 200,000 acres in each" 
of the periods 195^-1959 and l960-196i+. The most severe loss occurred 
uoring the fr *-year period from I96I+ to I968 when over 220,000 acres were' 
lost and co ;ted to non-agricultural uses. This represents a 39 J)ercent 
loss over a period of 20 years. This sense of impermanence and pessimism 
for the future of agriciilture r.esults in a disinc >.ination of farmers to 
make long-term investments in plant and tquipment for the fear that they 
may be forced out of business before such investments can be fully utilized. 
Nor are they likely to Invest time, money, and energy to Improve their mar- 
keting practices and institutions. The planning horizon is short, and in 
general a. "wait and see" attitude prevails., (Figure l). 

Th^ reasons for this attitude eixe quite obvious. First, land values 
have ris^en sharply in recent years fran $528 per acre in I960 to $1,599 in 
1573^, aiV increase of 8.9 peicent per year. The increase in value of farm- 
land was Erimarlly a. reflection of the demand for land for devel^opment pur- 
poses, inasmuch as the value of land for farming rose much less rapidly 



houses, and retire." The mea of selling land at develoixnent prices was 
attractive to many farm families, especially if they were having trouble 
making a go of It at, farming or were near retirement age. 

Second, higher land values induced higher pro^rty taxes. The fact 
that property taxes were based upon the market value of the land, rather 
than its earning capacity, forced many to either (l) sell their farms and 
go out of business, or (2) sell' off frontage lots to generate Income to 
cover living expenses. This problem became very acute during the early 
1960*s. However, the public awareness of the problem was sufficient that 
in 1963 a constitutional amendment was approved which allowed local govern- 
ments to. assess farmland at its farm value for property tax purposes. The 
relief was, pf course, welcomed by the farming community and by I966-67 the 
egress of land from agricultiire'shad markedly slowed. Nevertheless, tax 
rates are still relatively high ylth the result that fann taxes have amount- 
ed to an excess of $20.00 per acre each year sijice 1970. The national 
average is less than $3.00, per acre^. 

Third, the availability of alternative employment opportunities has 
made it easier for farmers end? farm workers alike to move off the farm or 
operate on a part-time basis and make a living el^e\rtiere. This reduced 
.•eliance upon the farm for family income has reduced the permanerice in the 
of land for agriculture. Also, farmers are frequently at a disadvantage 
attracting competent labor compared to nearby industry. 

Fourth, landowners are concerned that envlromental pr9tection reguJ.a- 
tions and certain measures of social legislation will make it extremely 
difficult to farm even if other deterrents to permanence are correct ei. 
Such "nuisance" rcg\xlations can and have induced farmers tq sell. 



As one farmer recently 




another 15 y,^.ars, plant 
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Milllions of 
Acres in Farms 
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Thousands 
of Farms 
t45.0 




/ Source of data:- New Jersey Crop Reporting Service 



Figure 1. Changes in the Agricultural Land Base 
New/jersey, 1952-1973 
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Finally, pessimism feeds upon itself. The fact that a farmer sees his 
neighbor sell for a good price strengthens his resolve to do the same when 
the opportunity to do so presents itself. 

'It is obvious that a viable agriculture cannot long endure under the 
extreme pressures outlined above. There is a need to establish a sense of 
permanence in the agricultural land base if farming is to long endure in 
the "Garden State." In 1971, Governor William Cahill directed the Secre- 
tary of Agriculture, Phillip Alampi, to appoint a Blueprint Coanmission on ^ 
the Future of New Jersey Agriculture and charge the Commission to develop 
recommendations that. might J)romote the viability and permanence of agricul- 
tirre in the State^. ^ 

Why Agricultxrre in an Urbstn Stat e ^ 

As discussed above, land is a prime resource in agricultxiral produc- 
tion, but its use is not limited to that purpose. As \u:banization takes 
place, it is often at the expense of the quality of the enHronment as 
perceived by urban as well as rural dwellers. There is a perceived need for 
onen space within and between urban centers. There is a need to protect 
vital air and water recharge areas. There is a need to provide buffer zones 
around industrial sites such as electric generating plants, petroleum stor- 
age facilities, and manufacturing plant s. There is a need to remove the^ 
blight of closed-ln cities and generally to eifliance the aes't&etlcs and qual- 
ity of living space. As the Blueprint Cormnission put it; 

"There .is* * . a .converging interest in the use of land 
for public purposes in Kew Jersey. The central issue in 
improving the quality of the-environment is the use of 
land efficiently and effectively. Similarly, the central 
issue in improving the econiomic health of agricultxire iii 
the public interest involves permanence in land use.*'^ 

As a source of essential food and environmental ^open space^_ag%lc^ture 
is an industry afi'ected with the public interest and exi"si7s^ior the social 
benefit of the citizens of the state. It is a resource that can be used in 
'iiany ways at one time. The multiple use of la^d increases its social value 
«ind, consequently, enhances the justification \,hat it-be preserved.' Accord- 
ing to the Blueprint Commission, the reasons for preserving agricultural 
open space are: ^» 

1. ►"to provide productive, tax-laying, privately main- 

tair\ed agricultural open space with its environmental 
benefits, including rural aesthetics and enhanced air 
and water quality. • * 

2. to provide Consumers with a ready access to wholesome, 
locally produced^ food products and protect the con- 
staner buying power for food. . . ; 

3. to encourage the productive use of i^<i natural 
resources which contribute significantly to the 
incojne and employment of many citizens^f -the state 
and the New Jersey economy in general* X ♦ ; 
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k. to allow for the recycling of sewage wastes on land 
as a partial alternative to existing methods and as 
technical problems are resolved. . . ; 

5. to establish a land reserve for future generations 
and prohibit prematvtre development . "5 > 

Criteria for Evalxxating Land Policy 

Public policy and implementing legislation must possess characteris- 
tics which will assure its economic, political, and legal success. A 
policy recommending the recycling of social capital. to promote socially 
acceptable goals must be ftramed within a practical reference. The cri- 
teria described below are intended to assist in the evaluation of alter- 
native policy mechanisms* 

In the first instance, the major factor producing farmer pessimism 
and lack of faith in the future of agricia^ure in urbanizing situations is 
the lack of permanence in the land base. The mechanism should there^re 
provide for a permanence in land-use control that is stronger than tha< 
which can be- imposed by planning and zoning as presently provided. The 
areas designated for agricult\iral use must be protected from development 
pressure and reserved for agricultural and ^rela'Ced open space Uses only. 
A sufficient mass of land must also be preserved to astwe sufficient vol- 
ume of business for supporting supply and processing industries. The Blue- 
print Commission s'^t a ^bal ta preserve at least 1,000,000 acres of 
f^armland including cropland, pas".ures, and woodlands \diich are contiguous 
to the cropland and a part of the farm. 

The second factor is a legal one arising out of the first. 'If land 
is reserved for agricultural open space uses only, it is by definition de- 
nied its rights of development. Under the Fifth Amendment of tfie U. S. 
Constitution, a landowner is protected from the confiscation of property 
without just compensation . Therefore, the plan must provide for the com- 
pensation of landowners for the property rights of land development taken 
from them. 

* Third, an important element in the efficiency of agricultxire in the^^ 
United States is the private ownership and control of land. Any "taking" 
of property rights to assure the desired permanence in land use should be 
limited to the development rights to land, leaving tLe land resource itself 
in private ownership and control* 

Fourth, the plan should be built aroxmd the locus of authority for 
planning and zoning In New Jersey such authority is vested with the local 
municipal ity. a balance of authority between local and stet;e e^encies 
should be agreed upon preferably with each assuming responsibility for ac- 
tiHties to which it is best suited. 

Finally, a program which affects economic valm?s of property will 
incur a cost, both direct and indirect. Such costs »vre frequently hidden 
but nevertheless real.* As imich as possible^ the cost of the program should 
be equitably distributed among those who benefit therefroap. The cost of 
providing just compensation for rights taken from the land should be paid 
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out of capital gains values of land arising out of the provision of public 
services and infrastructure. 

Elements of Present Agricultural Land*-use Policy 

The property tax has a profound impact upon land use in rural areas. 
The heavy reliance upon the local property tax in New Jersey, rather than a 
broad-base tax, such as the income tax, influences individual, municipal, 
and state decision-making. For example, the need to generate ratables as a 
base for providing ccamnunity services is an important element in the incen- 
tive package for large-acre zoning so prevalent in riiral areas. 

As discussed above, Nev Jersey has had a use value assessment law since 
I96U under which land actively engaged in farming can be assessed for local 
property tax purposes at its farm value even though the market value for the 
land is much higher. Today, there are approximately 1,001,000 acres of 
farmland qualified under the Act, In fact, there is relatively little farm- 
land in the state under active cultivation that is not undet the Act, This 
act, while it has slowed the egress of land from agricultural use since its 
adoption, is principally a stop-gap measure by which the^State can buy time 
until a more permanent form of policy can be established^. Use-value 
assessment modification to the j)roperty tax law is therefore a partial solu- 
tion and cannot be relied upon to save agriculture when development pressures 
mount , 

Under the New Jersey "Green Acres Program", bond issues for 6'0 million 
dollar s and 80 million dollars were approved by the electorate for the pur- 
chase of open space areas. Priority has bean given to special recreation, 
wildlife, and historic sites amounting to nearly 230,000 acres. The program 
has had ito beneficial effects but has not been an effective tool for the 
preservation of prime farmland. It too is a partial solution. 

Under New Jersey law, the authority for planning and zoning under the 
police powers of the Constitution is for the most part in the hands of the 
Iqcel municipality'^. Of the 567 municipalities in the State, 53^ j or 9k.2 
percent, have established planning boards and exert some form of planning 
and land-use control , County planning boards and the State Division of 
State and Regional Planning in conjunction with locaJ. municipal planning 
bodies have been frustrated in preserving agricultural open space because 
of lack of authority and resources to meet the Just compensation rule in 
cases of full or particLL confiscation of property. In short, planning and 
zoning legislation as presently enacted has contributed to a more wise use 
of land resources but cannot be • elied upon to preserve a critical mass of 
agriculturcLL open space, 1 

An ^innovative concept labeled "Agri-city" under a Planned Unit Devel- 
opment (P,U,D,) ordinance was recently proposed for a 6,500-acre tract of 
land in South Jersey., It was proposed that about k6 percent of the land 
area in the plaimed' city be devoted to sc .e form of open space, including 
about 2,500 acres of farmland. To assure the permanence of the agricultural 
op^n space, the developers were willing to deliver a covenant to the muni- 
cipcLL fathers that the farmland wovld not be developed unless it is the will 
of the community to do so. In the event of such development, the monetary 
gains would not accrue to the municipality but to the original developers. 
Thereby a check and baLLance was created to the end that the municipality 
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could enjoy privately owned and controlled open space but it would not 
have an incentive to release the land to development in order to ease any 
future short-tem fiscal, problems. This kind of innovativeness is desir- 
able and should be encouraged, but similar to other measures it cannot-bP 
relied upon to provide a critical amount of agricultural open space frou. 
the point of view of the state. 

Occasionally, public-spirited persons are willing to dedicate land or 
development easements in land to governmental bodies. The dedication of 
such lands or the creation of land trusts after the pattern of the Connec- 
ticut law should be encouraged, but as before, cannot be relied upon to 
provide a critical mass of agricultural open space in the state interest. 

Utilizing the police power provisions of the state constitution, cri- 
tical coastal wetlands and river floodplain areas have been identified and 
excluded from the development market^. As expected, there is substantlaJ. 
opposition to the legislation by those who claim ownership to the areas 
involved. The question of whether such zoning constitutes a taking ol 
OTOperty is yet to be determined by the courts. There seems to be little 
conflict over whether or not such lands should be preserved. The issue of 
contention is primarily centered on the mechanism developed to carry out 
the policy declaration. 

Policy Recommendations 

In its report, the Blueprint Commission on the Future of New Jersey 
Agriculture recommended that the State adopt a development easement pur- 
chase plan as a means of establishing agricultural open space preserves in 
the State covering Xt least 1,000,000 acres'^". This represents an jjea 
nearly equal in size to that presently devoted to agricultural uses . 

Th- mechanism for preserving agricultural open space as recommended 
by the Blueprint Commission is illustrated in Figure 1. The plan provides 
that- (1) local municipalities are directed to designate the prime farm- 
land* to be pres^erved; (2) land in the priced areas is limited to agri- 
culture and related open-space uses only; fe) landowners in the Preserved 
areas may sell the development rights of tfieir land to the State for the 
difference between the market value and tjfle farm value of such land; 
(1+) the program would be financed by a rial estate transfer tax on all 
real estate property in the state; (5)/the program would' be administered 
by a semi-au+onomous agency abtached^o the Department of Agriculture, 
(Figure 2). ^ 

Constitutional Amendment 

Vreeland and Parker, in a Senate Concurrent Resolution (N.J.) recom- 
mended that the State Constitution be amended to provide for (1) a P]iblic 
affirmation that agriculture is affected with the public interest, (2) au- 
thorization to preserve "agricultural open space by State acquisition of 
"owner's rights to develop his. agricultural lands. . . , and p; authori- 
zation to dedicate a tax for the purpose of financing the acquisition of 
such rights^2, Norman, in reviewing the proposed constitutional amendment 
and the need for established permanence in the preserves, conlirmed an 
earlier recommendation by the author and others that the constitutional 
amendment might also include a clause thKt a preserve once established 
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Eigtire 2. Flow Chart Description of Development 
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under the law could not be dissolved except by public referendum . Such 
a procedure would put the will of the people directly behind a policy is- 
sue and thereby insulate it from short-term political expediencies. A 
greater sense -of permanence in land use for agriculture would emerge with 
the constitutional and referendum backing, compared with present general 
planning and zoning. / 

Desl<^nation of Agricultural Open-Space Preserves 

Under the Blueprint O^-ssion proposal, it would be the responsi- 
bility and the opportunitf of e^ch municipality to designate the land to 
be included in its Agricultural droen Space Preserve (A.O.S.P.). It might 
consist of at least 70 percent ofUhe prime farmland in the municipality. 
Although not included in the Commission proposal, two or more municipali- 
ties might be allowed to pool their resources in establishing an A.O.S.P., 
thereby recognizing the fact that it might be more reasonable to establish 
presei^eo in reference to physical and natural features of the landscape, 
rather than upon municipal boundaries. 

In some instances, local officials may find it difficult to determine 
the location of an A.O.S.P., either because of lack of resources or through 
inability to resolve differences of opinion. To prevent such inabilities 
from delaying effective implementation of the plan, a limit of two years 
would be allowed for completion of the A.O.S.P. designation. After that 
date, the State administering agency would be empowered to make the deslg- 
* nation. 

Upon approval, of the designated preserve, land included could be used 
only for agriculture and related open space uses. The administering 
agency would be empowered with rule-maMng authority to. assure that the 
intent of the legislation is not subverted. It was the intent of the Com- 
mission that owner-operator farming be encouraged aiid that undue fragmen- 
tation of farming. units' not be allowed. 

There is widespread concern on the part of farmers that so-called 
nuisance regulations will make it impossible to farm even if the pema- 
nence of the land base is assured. It is argued that farming practices, 
though occasionally unpleasant to nearby suburban residents, must be pro- 
tected. 

P urchase of Development Easements 

The State -administering agency, under the Ccomiission proposal, would 
be empowered to purchase development easements on the land included in the 
preserve and thereby excluded ftom the development market. The designa- 
tion of land to a preserve and the subsequent purchase of the development 
rights constitutes a condemnation of property under the principle and pow- 
ers of eminent domain , as set forth in .the Fifth Amendment to the U. S . 
Constitution, it is therefore essential that the property owner be paid 
fair and Just market value for property taken fSrom him. 

The amount of compensation recommended by the Conanission would be 
essentially the difference between^the market value of the land and its farm 
r value. This recognizes tbat farm real estate has essentially three elements 

i of value: term value of the land, structures and facilities value (include 

I Ing the farm home), and the development value of the land. Upon sale of the 
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development easement, the deed is modified, and fut\ire sales of the prop- 
erty are subject to the easement much the same as present practice's 
regarding the sale of selected property rights such as rights of way, ac- 
cess rights for gas pipelines, and electric power facilities. Thus, the 
landowner still owns and controls the land as before, except he has given 
up the right to develop it for so-called higher economic uses. The private 
property concept is -therefore preserved. 

In recognition of the fact that many farm owners would not be inter- 
ested in selling the developnent easement to their land immediately, and 
to allow increased flexibility, the Commission recommended that delayed 
sales of easements be permitted-^^. For delayed easement sales, the value 
of the easement would be determined at the time of the sale and would re- 
flect the difference in the farm value, and the "would be" market value 
would be determined through established appraisal proced\ires and based upon 
the principle that the increase in the market value of land in the preserve 
would be determined to be the same as that for land similarly situated out- 
side the preserve. c 

Program Cost 

The funding of the program is based upon fo\ir principles: (l) the 
so\irce of funds should be broadly based and paid, insofar as is practica- 
ble, by those who share in the benefits; (2) the funds should be drawn 
from capital gains, windfall profit s^ or „ the unearned increment on real 
property; (3) the funds should be collected ftrom the same market that 
sets the values for development easements, thereby establishing a built-in 
integrity for the easement purchase fund; (k) the tax should be objectively 
determined and easy to collect. 

The real estate transfer tax meets these criteria well. It is imposed 
at* a tlme^ when the disutility of the tax is very small. A k-mUj transfer 
tax, as recommended by the Commission, would amount to $l60 upon the sale 
of a $14-0,000 home. In most instances, this amount is less than the capital 
gains on the property generated during^ the previous year. 

At 1973 prices a 4-mill transfer tax would yield about $26.5 million. 
The increase in the value of real estate in New Jersey trcm the preceding 
year was $8.6 billion*^^. The transfer tax as a percent of the increase in 
the value of Ifew Jersey real estate is 0.3 percent. Our most receQt analy- 
sis indicate^' that a 3-inill transfer tax will generate sufficient funds to 
purchase the ' development easements on 75 percent of the land now actively 
devoted to £griculture.(750,000 acres) and will retire the debt in a period 
of less than 25 years"^^. Supplemental" bonding authority will be needed to 
protect the cash flow position of the fund dxiring the eai^ly years of the 
25-year period. 

r^'ogram Advantages and Disadvantages 

The Blueprint Commission carefuUy weighed the strengths and weaJcnesses 
of several programs In relation to the criteria for evaluating land policy 
presented in an earlier section of this paper. Other policy approaches, such 
as the following, were considered and rejected because of failui^e t6 meet the 
agxeed upon criteria: 
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- use value assessment of farmland for property tax purposes; 

- agricultural districting (New York approach); 

- transfe,r of develojanent rights; 

- dedication (without compensation) of development easements 
(land trusts); 

- purchase of land' in fee simple and lease back to farm operators; 
« agri-city concept; 

- planning and zoning; 

' « capital gains pooling. 

The advantages to the easement purchase approach are as follows: 
J * 

1. The pub'iic condemnation of development rights and the subse- 
quent ptirchase of an easement modifies the deed and thereby 
imposes a restricted use of the land to agriculture ^d 
related open-space uses for any future purchaser. A sense of 
permanence in land use is established. The constitutional 
amendment would add a public commitment to the preservation of 
agricultural lands. 

2. It potentially can provide a critical mass of land of s\iffici'ent 
size to maintain critical service industries. It was believed 
that 750,000 to 1,000,000 acres could not be preserved without 
some form of mandatoiy participation. It is also believed t^.at 
the sense. of permanence will spill over^into non-preserved 
areas where agriculture can exist for severa^ years. 

* , 3. It provides for just compensation for the fair market value of 
* property rights taken from the landowner. It is based upon the 

concept of private property as protected in the Fifth Amendment 
of the Constitution. 

k. It provides a balance between state and local authority >rtierein 
each can contribute to the program in a manner to which it is 
best suited. Home rule still ha,s a role. 

5. It protects the concept of private property as provided in the 
Fifth of the Bill of Rights amendments" to the Constitution; and 
retains ^privately owned .and cpeirated farms. 

6. It distributes the cost of the program widely to all property 
owners in the Stated 

7. A mechanism for protecting agricultural practices is provided. 

- The program is a departure from past policies and has disadvantages . 
The principal problems wi'th the program arer / 

' . ^ /' 
> / ' 
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1. By the time the public is sufficiently concerned over the loss 
of agriculture to support the tax needed to save it, a large 
share of agricultural land may already have been subject to the 
bulldozer . 

2. The lack of confi^nce in state government will bring about 
opposition to the proposal even though the plan itself might be 
acceptable ^ 

3. Meiiy landovmers are of the opinion that their land is worth much 
more than it actually is. The determination of if air market 
value of condemned rights is a complex concept wad procedure and. 
wo'old, as a result, be difficult for many citfzehs affected by 
the plan to understand. v - i 

h. Rigidities may be introduced into the land-use system i^rtiich are 
in conflict with longstanding agricultural traditions of inde- 
pendence and non-interference. 



Program Acceptability 

The public reaction to the Blueprint Cocmission prqposal\has been 
mixed during the year following the release of the report. The leadership 
of the farm community as represented by the Farm Bureau Delegate Body and 
the annual Agricultural Convention has endorsed" the programs as a means . - 
>rtiereby agriculture might be saved There are many rural land<|>wners who 
would much prefer to be left alone, even if it means tlie destruction of 
agriculture over the next 'few years* Others distrust state gov^nmerit as 
an agency to determine fair market value for the develoianent value for their 
land. ^ ^ \ 

others are concerned about the total cost> of the program, f^earing that 
the public will not be willing to pay the cost of a direct easement pur- 
chase ^program, and are seeking ways \rtiereby the 'costs would be less visible 
and less direct. Others would prefer to avoid the "cost" altogether fend 
create exclusive agricultural zonis without regard to the "takim"- and 
"Just compensation" issues. 

\ 

There is, however, a rather .keen public awareness of the nee^ to pre- 
serve farming in the "Garden State",. both trcm the* standpoint of food pro- 
.duction and environmental open space. ^ Two straw polls were taken jin fall 
1973 and spring ISR^ vrtiich indicate a high degree of acceptance of| the 
program by urban and suburban voters. For example, a poll of 3>207 visitors 
to the New .Jersey Flower and Garden Show held at Morristown, New Jerseys ^ 
dxiring March revealed that 97 percent favored an amendhnent to the State 
Constitution that would" permit the establishment of agricuUural o^en space 
preserves as presented in this paper; and 85 percent indicated a willing- 
ness to pay a U-mill transfer tax tospay for it. Similar results Were 
expressed at the Flemington Fair last fall. A recent survey by Rut'^ers 
University indicates that 79-3 percent of & statistically selected cross- ^ 
\section of New Jersey citizens favorsip?re serving farms and private -J 
woodlands, and 52 percent would favor a . 0.5 percent tax on real estate ^ 
sales to pay for 
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Conclusion 



Regardless of the outcome of the proposal of the Blueprint C9mmission 
on the Future of i^ew Jersey Agriculture, there remains a need to develop 
concepts ^d policy mechanisms to meet the serious problems identified* 
The social cost of lost agric\iltural productive capacity is enormous in 
urbanizing areas if nothing is done. The search for solutions weLl 
deserves our attention. 



^Footnotes and References 

Farm Real Estate Market Developments and Farm Real Estate Taxes, 
Economic Research Service, USM. 



^ Report of/ the Blueprint Commission on the Future of New- Jersey 
Agriculture, New\ Jersey Department of Agriculture, April 1973> Hiilli;^^ 
Alaxnpi, SecretarL The author served as an advisor to the Blueprint, ^Com- 
Htission and assisted in the development of the land policies proposed in 
its report. 
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Experiment Station, Rutgers University) February 1973/ / " - • 

° For a discussion of the impact of this Act upon the loss of farm- 
land, see "An Analysis of Misplaced Hopes, Misspent Millions," a monograph^ 
by the Department ofi.Agriculturai Econcanics and Marketing, Rutgers Univer- 
sity, 197^. ■ V. , / 
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For a full discussion of planning legislation and related matters, 
see Lee D. Schneider, "New Jersey Land Use Planning Techniques and Legis-^ 
lation," Department of Agricultural Economics and, Marketing, Rutgers 
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According to the New Jersey Division of Taacation, there are about 
1,010,000 acres .of land in the state actively devoted to agriculture as 
defined in' the Farmland Assessment Act, This is exclusive of lands under 
farm homes. The total worild be about 1,1 million acres. The Department 
of Agricultural Economics and Marketing at Rutgers University, in its 
annual Motor Vehicle Survey, estimates 1,1 million acres, in farms, 

IP 

New Jersey Senate Concurrent Resolution 86, January 21, 197^# 

Thomas A, Norman, Attorney at Law,lNew Brunswick, N, J, 

The Commission did not limit the time that an .easement sale could be 
delayed. It is the author's opinion that such delayed, sales should not be 
ieter than 15-kO years beyond the inception of the program; As a matter of 
practice, the, state would be granted the right of first option to buy the 
development rights when property is transferred* *\ 



" A detailed cash flew and cost analysis of the" program has been 
conducted and wiU. be published separately in the near future. 



^ William L, Park, John H, Hunter, and Steve George, "Public Reaction 

toM/he-Land PoMey-Ree<OT(n^ 

Psiture of New Jersey Agriculture", Department of A^^iciiltural Econcenics 
anfcMai*^^ , :S;^ . -26: (New BiimswickV^^ , J , : Agricultural Experiment 
Station, Rutgers University., May 1974 h 
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AlffERHATIVES FOR LAHD-USE MANAGEMEHT: 
TAX POLICIES AND OTHEK SPECIAL INCEHTIVES 

Lawrence Libby 



Land-use tools that dbn*t fit neatiy into sane other category are 
thrown into this one. It includes a wide variety of "soft" administrative 
,and legal devices that accomplish put^lic objectives by encouraging certain 
patterns of private behavior. 

Designing land-control programs, as in any other area of public poli- 
cy, requires our attention to performance of available institutional op- 
tions. We must compare Impact with cost. Distribution of costs and 
benefits resulting from a partici^^ device or; set of devices is also 
critical--in building political support and achievijig some reasonable 
stjdndard of Neguityi We often srpeiak, at meetings like this, of choosing 
amqiag Icmd-^control devices as if our op;wionsf were AinQTlini ted. In fact , 
-though, political response to estimates of performsuace axid impact distri- 
bution: cut our options? to "one or two that might sell. " Steuadards of ^)er- 
foimeuice Biust be tied to realistic expectations for the speci^ c technique 
under studyvTl major probl^ ^wltfi^TecTnt land-use ppricy at the state and 
local levels has been the tendency to expect too much from a certain planr 
ning effort or set of , ii^lementing tools . There lis clearly a symbiotic 
relationship among the elements .of land policy. Desired changes in: land- 
use behtivior by owners and users of laJ^d are being accc»^^ with an 
i^qpreDSive^ variety of promises;, tSreats, bribes, pleas, €Uid doses of 
education and research. Performance must be gauged with respect to the 
role each device can be expected to play in the total control package. 
Tax policies and other incentives can be useful only if synchronized with 
other land management institutions discussed on this program. 

To confine this paper within manageeJ&le bounds, discussion will con- 
centrate on tax mcuiipulations aj^ designed to encpiirage 
retention of C5)en lajid. Openness is an essential ingredient in use of 
land for farming, recreation, and. timber production, among others. Open- 
land policy is essentially the pacemaker for development. 

Tax Manipulations 

Adjjustaients in tax burden have become a popular technique for* retain- 
ing a politically favorable comparative advantage for certain qpen-lahd 
uses. As with other incentive programs, tax manipulations affect the econ- 
cmdc consequences of certain land-use changes. A brief inventory may be 
useful: 



Lawrence W. Libby is Assistant Professor of Agricultural Economics and 
Resource Development, Michigan State University, currently conducting re- 
search at Resources for the Future, Inc., Washington, D.C* 
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Use value assessment s Maryland started the use-value N^andwagon in 
1956, and 30 other states have followed, to a variable extent. The ba^ic 
notion here is that owners of open land, as defined, will be encouraged to 
J^^ep that land open if taxes are adjusted to remove the increment on value 
for development. Once favored tax treatment is accepted by the owner, his 
contribution to the public good may be further secured by various penalty 
devices— <>nce led to water, he's tied to the trough, although the length 
of the rope and tightness of the knot are variable-^. 

As 8\iggested, performance of these use-value laws depends upon irtutt we 
ask of them. Proposals in most states have started as "green acres" bills 
with great promise for saving open space. Their success in markedly alter- 
ing the patterns of land use chemge is at best poorly documented. A survey 
of Maiyland farmers foimd very little absolute Impact on land conversion 
behavior in the study area^. A similar result was observed^ in Washington 
State-^. But others report impact on the, pace of development, if not the 
pattern. Use-value tax. laws have apparently bought scane time Ija areas where 
timing is most critical^ The clearest impact of all use -value laws has 
been; to shift the local tax burden. Jf that/ shift itself is deemed socially - 
desirable,^ or if it is instrumental^ in achieving \p^^ supported 
changes in land use, special tax laws may perform satisfactorily. Those 
forced to -pay the tax bill avoided by the. fayor^ feel otherwise.. 

If enough feel imjustly burdened^ teims of the agreement and formal expec- 
tations may be e^usted. Further, aamlysis of who bears the added burden 
might even reveal liiequities considered more serious thaii those leadiiig to 
enactment of the bjJLt in the first place. . 



!nie use-value concept has been extended to estate tax provisions of 
the U.S. Internal Revenue Code. ALL estates with a net value greater than 
$66,000 are subject to; federal tax. Senator Mathias of HaryOAnd prop^^^ 
to the 93rd Congress that, faxrdaiid, woodlaild* and op^^ in an estate 

be assessed at present, not potential, value^. To be eligible, such lan^ 
must have been in open user? years prior to death of the owner and must stay 
that way for 5 years afterwards. All states except Nevad4:h^^ own 
inheritance tax, subject to the same indications and limits, oh value as 
other property taxes; 

Vermont has pioneered the use of the capital gains tax to discourage 
speculative sales (at least successful ones). Under the Vermont program, 
the tax rate varies directly with percentage of gedn arid inversely*- with the 
holding period. Maximum tax rate .0^ is Imposed oh Icmd h^^ 

less than one year and sold at greater than 3 times its purchase". ]price^. 
Among programs attaoapting to lever land use with taxes, this one-may be 
■uniquely successful. Even more authoritarian controls, such as zoning, 
crumble under weight of potential capital gain. 

Forest tax incentives . Forested land may qualify for use-value incen- 
tives discussed above. Approximately 35 states also have special yieM tax 
provisions for commercial forest land^;. The concept is the same: - taxes 
are based on income productivity in current use, not on market value influ- 
enced by the possibility of land-use change. For seme reason, the lengthy 
legal, economic, and political debates surroxinding use-value assesement of 
farms and open space" are almost totally absent on the subject of forest 
yield taxes. The^ime dimension of timber production is a primary ratipnalej 
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annual revenue is not available to pay ad v alorem taxes^. Yield taxes are 
paid at time of timber harvest. Foresters have also pointed to the diffi- 
cTilty of determining market value of forest land as an argument for yield 
;taxes. Beyond these significant administrative difficulties though, there 
seems to be no reason in principle to accept yield-taxation of forests and 
not use-value assessment of farms. In both, value must be scms function 
,of discounted future income stream, including income trom other uses. 
Assessors face these difficult decisions all the time. But I see no a pri- 
ori reason to decide that owners of forested land should be any less , sub- 
ject to constitutional mandates of tax equity than other categories of 
owners. Perhaps the wealaiesses of our ad valorem system are just more 
obvious with forests, or perhaps forest owners are just more astute politi- 
cal bargainers. Few eligible forest owners apply for yield tax provisions 
(about 3 percent in 1972), preferring to take their chances with annual 
market value assessments that are hopelessly out of date. But the possi- 
bility that the forester may request the yield approach may every year 
influence the local government needing funds . 

To the extent that yield taxes avoid increments of land value reflect- 
ing the possibility of second^ ^h^ devel^3meht= or other "higher value" 
uses, they are a tax subsidy on behalf of a.mse deaned to 1^^^ im^ 
p6rtance,r As with oth^er incentives^ fii^a judgmisht shbuld^^ 
.performance-^-its effect on the objective of keeping, private land in timber 
production, and equity of resulting tax redistribution. THfit hundreds of 
forest owners woiJ.d be forced^ off the land, without special tax treatment 
is a key element of forestry llt^, though evidence^ is scarce. Perhaps 
the cqntributiohs of cqpmercial ^forest land- to a pleasing ehviroiment ai»e^ 
worth the cost, although: the social beneHt^angle^^^^^^ seldcxn argued by 
foresters. 

Another tax incentive for forested land comes vlcC capital gains pro- 
visions. VirtuaJly aH income from timber production may be treated as ^ 
capital gain, while annual costs ihcurred in producing that asset may be 
deducted fVom annual revenue.-* The declared purpose is to encourage timber 
production and sound silvlcultural practice. jThe cost to the U.S;. Treasury 
has been estimated at $130-lU0 million a year°. Sane see little ret\irh for 
that cost j-'-^. others say it's the best incentive we have available for an 
extranely Important output - . 

Most of these tax incoitives are like block grants. The economic in- 
centive is offered -in hopes of achieving land-use behavior deemed broadly 
desirable. There is no direct earmarking of subsidies for a specific 
action. The obvious analytical problem Is the with-without/before-affcer 
ismie in any benefit cost analysis. What behavior would have occurred in 
the absence of the incentive? Observation of behavior change over time is 
not enough. Our research with tax incentives is still at the diagnostic 
stage . 

Tax break Michigan style . Michigan* s new Farmland and Open Space - 
Presersration Act4-i=^ may be the most innovative manipulation of taxes for 
public rights in open land available today. At least it's the most com- 
plex. The law essentially peimits the State Office of Land Use to acquire 
development rights easements and agreements on open land for periods of at 
least 10 years, upon application by land owners acting through local gov- 
ernment. This is the Califo3mia component with a little New York thrown 
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in. Active farmland is handled as an "agreement''— full market value is 
assessed'for taxes. The agreement will certainly affect value, however, 
since development options are constraijied during the contract period. An 
added incentive is the fact that no .special assessments for sewer, water, 
or lights may be levied, except as those facilities serve the farm enter- 
pifise . 

Other open-space and potentially active farm land will be handled w?,th 
the easement approach. Legislative approval of each easement application 
is required:. Development rights are appraised separately and are not sub- 
ject to ad valorem taxation. Lost tax revenue will be refunded to the local 
government. In many cases, development potential may essentially be the 
oniy value^ the land has. This could be a substantial tax incentive .for the 
owner and cost for the state treasury, if the legislature should ever agree 
to the easement under those circumstances. 

r 

The \inique aspect of the Michigan law is tax treatment pf farmland 
under agreement. The farmer is eligible for a credit against the State 
income tax liability for the amount by which property taxes on the land and 
structures used in the farming, o^ including the homestead,, restric- 

ted by such development^ f exceeds 7 percent of the adjusted 

gross household iiiccMe." The same holds? for bene^Hcia^ estate or 

trust, partners in a partnership, or participants- in a corporation. If the 
o'raer wants out, he must pay back the tax adv€^tage plus: 6 percent interest . 
If the State wants out and owner agrees, there i6 no penalty. If the con- 
tract just ejqpires, the owner pays back the tax credit accumulated in the 
last 7 yearsuof the agreement. The circuit-breaker approax;h to tax^ 
not new, but owners of open land cqnstitute^^aj^ew category of beneficiaries. 

While the law is too shdrt-lived to measure its performance, several 
obseryations may be made. Initiative is with the owner. He will apply if 
expected advantages over the life of the agreanent=Vid afterwards exceed 
his cost. He wlU stay in for the agreement period only if the cost of 
getting out is greater than benefits derived frpm sale* Given recent land 
prices, that may be, very seldom. Of course the owner is not motivated en- 
tirely by dollars, though every virtue has its price. The hc^e is ttet the 
self interests of owners and non-owning general public can be accqsmnpc^ 
simultaneously. / 

Commercial agricultxire has become the first interest in law implemen- 
tation. In years when income is low relative to the maJrket value of the 
income -producing asset, the owner might pay little or no income tax. The 
intention here is honorable: to tie the total tax bill to annual reported 
income as eji indicator of ability to pay. But there are a number of ways 
to keep annual inccane low, hot all directly related to earning power* _An 
eligible "person" under the act could include individual, corporation,: bus- 
iness trust, estate, partnership, or association. There would airpear to be 
substantial advantage in incorporating a far« operation, thus limiting 
eligibile iiicpme to , that derived from the cprporation. 

The program would be particxilarly attractive and rewarding idiere prop- 
erty values have risen in anticipation of development and annual adjusted 
household Income can be held low. tondowners who can separate their off- 
farm income sources might do particularly well. Also, owners with several 
eligible farms might be able to juggle income among producing units pr lliiit 
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participation iii;the program to those units with growing development poten- 
tial* The inge^iuity of American farmers has long been a key productive 
resource ♦ To the extent these owners are maintaining land with lmpoi*tant 
social benefits, the public cost' of reducing the private cost of holding 
land may be worth it» It will do little to maintain land or help low in- 
come farmers more isolated from growth areas. It will be. insufficient to 
hold land with high non-farm value, ^rtiere the right to develop is the pri- 
mary land attribute . 

The overall cost of this farmland program is hard to estimate. It 
depends in part on how resourceful farmers are in distributing their in- 
c<jme flows. . State general revenues would suffer, and the tax biirden would 
be redistributed. The redistributed tax bixrden may in fact be a reasonable 
allocation of cost for social benefits produced. As suggested, IocclL 
property taxes will be" affected to the extent that the agreement lowers 
value . Assessors^^irtll-bedLnfluenced by the ease and frequency with ^ich 
farmers void their agreements before the term expires. If the local tax 
shift is significant, seme push for reimbursement of local governments by 
the State may be e:q?ected. 

?or all its xincertainties, the Michigcui system is impressive effort 
to build an. incentive program with equity. The task of writing acfcini^^^ 
tive nlles that anticipate owner response to the law rmains a significant 
chaliengei , 

Other Incentive s 



This second major category of land use institutions involves creating 
whole sets of pircumstances conducive to preferred land development pat- 
terns.. T^ey range aH the way from direct payments to support certain 
^^tivltl^s, to research and education aimed at influencing preferences 
about land-use alternatives. 

New York and J^icultura3-Di stricts . While detsdis are available 
else^erelS, brief mention, of the New York approach is essential to any 
discussion of incentive programs . Its stated purpose Is to maintain econ- 
omic conditions that encoTir age continuation of viable agriculture. Its 
intention is to supplement, not replace^ the management judgment of the 
farm operator. It does alter the forces of land change in those areas 
where physical resources and management expectations cure such that ajppricul- 
ture can survive . Great care is taken to assure sensitivity to State and 
local planning preferences, which helps build the political support needed 
to^make the program work. In addition to. use-tax provisions , farms in a 
designated aj^icultnral district are Jtemme from local relitrictive ordinan- 
ces deemed inconsistent with agriiculture, state administrative regulations 
or eminent domain actions that can be avoided, fuid si)ecial assesements. 
Apiculture at:talns "highest and best use" status. Public actions that 
might endanger that status are prohibited or at least discouraged. These 
same public actions—zoning, extension of sewer and water facilities— are 
emfiloyed to puH Imd change pressures toward areas without great impor- 
tance to agrictalture. 

Recent experience with*" the districting lair is smomoxized later in this 
program. Its aim is clearly commercial agriculture, as agric\ature. If 
-farms contribute something to the living environment of New York State, so 
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much the better. But "open space" or "green acres" - the terms used in 
other land-use lavs « are not stated as objectives of this program, BroeA 
support among urban and suburban popiilat ions in New York suggests concur- 
rence with these limited object J-Yes> though perhaps they perceive greater 
non-owner benefits tha?i anticipated by program administrators. By plcwjing 
emphasis on the total economic contribution cf farming to the State, the 
proj^am may hasten concentration of agriculture in most productive areas 
and similarly hasten the exodus of "marginal" farms. It underscores the 
economics of comparative advantage. By shifting development potential to- 
ward- these uiiproductive areas, the program may actually soften the dollar 
consequences for farmers squeezed out of production. In any event, needs 
of persons living and working in these marginal farm a3reas must be a con- 
tinuing concern of rural, policy in New York. 

The program w3il not mecit the long-run open-space demands of New. York- 
ers. Its long-run contribution to agricultural production is also open to 
question. As the initial eight-year contract period nears an end, farmer 
response will be important. But it has fostered viable agriculture, en- 
couraged a long use chaiige pattern. DKDre se^^^ characteristics, 
and within its adknowlcid^^^^ demonstrated a level of per . 

umatched by other program 

Forestry Incentives . Sound forest managCTient by small non-industricLt 
firms is enco\iraged by funds provided under Title 10 of the IST^S ^icult 
law^^. Federal f^mds. are distr^^ tosthe spates for further distribution 
on a 50-^0 cost share basis t o owners of ;iess than25bO acresV of forest land; 
who agree to imdertake certain intehsificatipn practices and reforestation. 
Allocation of the initial $10 million in 1974 was based on relative timber 
productivi-ty in the various sta.tes, with a.maximum per owner ahd rndiilmum per 
state . The lattor -ims based on the potential Income redistribution effects 
of the prpgram^^ as perceived by Congress?-^, 

Cost sharing to ehcour^e specific activities is a familiar approach to 
Icuad policy in agricultiire and forestry . The last 30 yeatrs of experience 
includes A. C. P., R.^l.A^^ SoJa. Bank, low i^tere^st forestiy loans; through 
P.H.A. , ttober deye^ orgemizations set up under the Appalachian pro-; 

gram, amd others*^^. Success -of any such incentive is of course dependent 
upon the degree of departure £rom current practice that is required, and the 
level of subsidy necessaiy to encourage private actions with publia 
Targets are highly specific: acres reforested, iiicrease in cnibic fe of 
wood grown, acres converted iftom hard to softwood;, reduced erosion along 
logging roads, miles of trails constructed. Contribution to the public in- 
terest is ah assumed prelude to the political supporfeaecessary for passage 
of the act. Dollar costs aind performa^^ intennediate 
targets are readily caloulablis . These are open-land uses,, supposedly cdn- 
tributing scMethljag to the aesthetic or environmental character of th^ 
region. Perfomance with respect to these goals and therefore distribution 
of impacts cannot :be as clearly demonstrated. 

There are other specific incentive prc^ams. The California Land Con- 
serva.tipn Act and other development easCT[ent programs fit in the incentive 
category. Selective granting of funds for sewer and water systems, local 
planning, and solid waste sites have often been conditional on consideration 
of the various contributions of open space. Further detail is not .essential 
for pur purposes here. 
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Much of the effort to guide rather than control private behavior in 
use 6t open land cranes in the •fbrin of research and education aimed at 
demonstrating certain land-human relationships. The essential purpose is 
to build useful behavior incentives into the values of those whose actions 
affect land. Human preference is the moving force in wiy area of policy. 
Various institutions are needed to gauge those preferences, and others to 
help form them. This conference surely has such a purpose-^-fco help us 
understand the Implications of. land policy and perhaps Impart some of that 
Tinderstanding to others . 

Observations of Institutional Performance 

Any public institution designed to alter private land-use behavior 
da5)lies a certain allocation of' discretion. In a very real way, this allo-^ 
cation also implies a distribution of the costs for achieving land objec- 
tives deemed to generate "public good." Pressure for change in land-use 
institutions is essentially a political struggle to achieve a reallocation 
of the rights to decide how land will be used. Persons forced to bear the 
social costs of tmrestrained- private ownership seek to pry sane of those 
fights loose ftcm^ o^ redistribute: the decision costs. 

Their success "^is some ftmc'tion of political iKwer , In f act , TOlitical pow- 
er has been defined as the capacity to liqxjse costs on others^' . 

Achieving land-use objectives thrbvigh the cpntrqUed application of 
.taxes and other ihcentiyes clearly retains significant discretion for the 
owner in fee. This approach will not work for aU land qualities but seems 
~pS^im""fbr-^thefs^Streng^ of this set of land-manage- 

jnent aiternatives may be STjmnarized as follows : 

Strengths . 1. liicentive oprograas awsew rathtr than coirftont the 
basic economizing instiiict of persons acting or as some 

formal decision unit. Positive incentives are there, to be taken or ig- 
nored. They become part of the management judgment of the actor, not a 
direct contradiction of that judgment. In fact, they acknowledge the' role 
of management in certain of the land qualities sought . If commercial 
agriculture, for example, provides non-owner benefits, and if business man- 
agement is a critical resottt-ce in agriculture, then land-use institutions 
that act through the management function have a better chance of retaining 
coamercial agriculture . 

2. As a relatively marginal redistribution of ownership rights, in- 
centive programs are likely to be less disruptive. Other things being 
equal, it • s nice to avoid disruption . 

3. Because they attempt to adjust the terms of current decision in- 
stitutions rather than replace them with new ones, incentive programs are 
likely to entail less direct administrative cost than is true" with the more 
authoritarian approaches. The most expensive is usually outright purchase. 
An elaborate police pov«r alternative often requires establishing new deci- 
sion criteria to replace market signals . Incentives simply push the market 
around a little. 

U. Cost of achieving social objectives from private land is more 
clearly assessed on those who realize the benefit. Other institutions may 
restrict the owner on the assumption that any cost he bears is more than 
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offset by benefits to others. This isn^t a very comforting rationale; to^ the 
owner who feels he is asked to bear exorbitant costs for small . increment's of 
benefit spread broadly throxighout the population. None of the' incentive 
programs matches dollar for dollar in benefit/cost distribution, though they 
come closer than other techniques.^ The Michigan' program, for example, 
s]^eads the cost throiighout the income tax paying public. State citizens 
realize very small units of benefit from encouraging agriculture, but then 
they don't pay much for them either. 

Weaknesses . 1. As expected, the major strengths of incentive programs 
are also potential weaknesses. Because they depend on self -interest, their 
performance beyond the specific actions of interest will be modest. They 
are not massive r edis tribution of rights in land; thus spectacular results 
should not be expected. Small changes often lack political appeal. 

2. Incentive programs appear to be special-interest legislationo A 
category of tax payers or citizens is bribed {encouraged) to do things, and 
those >rtio don't get bribed may feel left out. The challenge is to assxire 
some return for that bribe, and to publicize the social benefits involved. 
Mamy state use-tax proposals have died lii cpnmlttee because they were per- 
ceived as one-way transfers. Of course, all land management institutions, 
redistribute costs and benefits of decisions, ajid^^hus^^^^ special interest 
for somebody. Incentives for ^en land owners are paxticulariy vaLnerable 
in battles amoiig special interests, thotigh, since there are relatiyely few 
recipients. 

3^— The ■critical-aspect of incentive pro-ams Is the link be-^ween al- 
tered circmstances and desired a^tl^^ We don't really care about lo^ 
.a farmer's taxes, if it doesn't 2tffect his land-use behavior.. The int€lr- 
mediate product is seldom enough, unless straightforward income transfer is 
the only goal. Incentive prb^ams don't pretend to force the action, and 
attfihtion to program output is essential, 

!+• Related to the previous, the key question is "How much is enough?" 
The incentive must encourage action without becondng a windfall. The actual 
coist to the actor from falling to take the Incentlye must be greater than 
the cost of changing or cpMinulng Ms ia^^ We mtaBt ai 

actaiowledge that it probably costs more for a change in behavior than a con- 
timmtlon of behavlpr. The successful incentive program xmst anticipate 
economic clrcrunstances, including marginal rates of substitution among land 
uses for those owners ^ose actions are irapprtant. A major qpiestlpn with 
the new Michigan law is, who If anyone will be; interested, and how will 
their interests affect land objectives for the state? As with aH attempted 
bribery, the price for coooipliance is iiJkely to. go up over time. The life 
span of an incentive /program is likely be very short. 

Research Needs 

A number of unanswered questions^ have been suggested in the te3ct and 
need not be repeated. As with most policy research, the major need is for 
careful monitoring of program output. Program costs are usxxally apparent, 
and. the researcher is Jbiterested in returns at a particular cost. Incentive 
programs are peculiar in that neither benefits nor costs are at all dLeax. 
We must have better documentation of costs— direct costs of administration, 
indirect costs of foregone revenue«-and iinpacts on land behavior. We would 



like to know more precisely vhat circxanetances encourage program paxtici- 
patipn^**. It may be that some landowners haven*t heard they are supposed 
s..^^ to be rational, economic men and women. 

Distribution of benefits and costs is the other major question, con- . 
cemed not only with the usual income categories, but also categories of 
ownership, residence, and land output • As a general observation, incen-, 
tiye programs offering another management option will probably have 
greatest benefit for those ownerships with some measure of management 
* flexibility already. For agriculture, it is the large commercial forms. 
For forests, it is the owner with something besides timber on his mind. 
This type of benefit distribution may be inevitable with incentive pro- 
grams. As a result, income effects will not be a convincing reason to 
support these incentives and increase the need for documented results. 

In cwidition to encouraging full enrploymeht of academic types^ timely 
policy research can itself be. an effective incentive^ for guiding land-use 
behavior . By recording the true dmpacts^ of private actions and Implica- 
tions of public choices, research will facilitate voter or consumer actions 
sensitive to the full conseguences . 
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THE CITIZEN, GOVERNMENT, AND RURAL .LAND-USE. POLICY: 
A STATE LEGISLATOR'S VIEW 

Gerald T. Horton 

i 

The creation of a 'balanced land-use and resource management policy 
for a given state will be the result of a political decision. And that 
decision will be made by politicians in the ^political arena of the state s 
legislative process, 

A balanced-growth policy will not be given , a st^ate from that migra- 
tory flock of planners and consultants who ieave their paper-blizzard and 
then travel ^on -to other contractual climes . AC^er planners and their 
plans, the competing factors will remaiJi.,.. the developers and business 
interests, thp farmer and the city person seeking a. second home, those who 
prefer jobs to saving the environment, and the kamikaze conservationist 
whb. wouTd be able to have \the world as he wished if only there, weren t , 

people. ( , x . • 

\ , I 

These conflicting and legitiiiate views cannbt be rationalized in some 
acad^ic process. They must be balanced, compromised, made into a Policy 

in the political arena. Public policy - state public policy - is not ohe 

creation of a governor, or a single interest groiup, or a plaimer. It is 
ythe result of a legislative decision. 

Weak as that reed may seem, it is the stake in the ground around^ ^ 
which public debate must revolve and the staff on which we all must finally 
lean a policy is to be made. 

For such a policy to be adequate for the future, the public lobbies 
represeriting the environmentalists, agricultural Citeres+.s, the working 
man, and those who enjoy neither the economic advantages of growth nor the 
pleasures "of the undeveloped land must be strengthened. They must oe in- 
stitutionallz^and continuing as are the lobbies of business, private 
interests, and the developers. \ \ 



And the politician, the elected state senator ai\d represeni^tiye, must 
be-pressed to balance these competing and often conflicting demands in the 

The Honorable Gerald T. Horton is a member of the Georgia Hous^ of 
Representatives and Co-Chaixman,^ Council of State Governments' National 
Task Force oh Land Use. 



* T^is 'is a. sumiiary provided by :Mr . Horton of his remarks at the 
closing session of the Conference. 
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framework of plans and proposals from the professionals. Yo\rr state leg- 
islatiires must make the decision. To avoid the task is to leave ovir states 
in drift and indecision. 

The statement of a balanced growth policy through the legislative 
process is a reaffirmation of the democratic system. It is an act of a 
civilized society that refuses to be a fatalistic victim of an uncertain 
fut\ire* ' ' ^ 
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imODUCTIDN TO WORKSHOP SESSION h 

^ON 

EXPERIENCES WITH THE USE OF POLIOT POWER AS A 
" lAHD USE CONTROL TECHNIQUE 



Silas B. Weeks, Session Co-chairperson 



The charge of this session is discussion of police powers as a poli- 
cy tool, in the control of land use . I find ve tend to use the phrase 
"police pover" rather glibly f Sacactly what we mean is somewhat more 
difficult tp define. 

--^^ Perhaps w should^ narrow our field by noting what police power is 
hot, at least, in resj^ct to land-use control policies or devices. Police 
power is not taxiiig p^^ pirf>lic ownership > aid 

government spending pdwer. This latter influences land use by >Aiere and 
when, for exanrple, streets and public utilities are placed. None of the 
aboVe f /alls within any usual defiirltion: of police power. 

Police power in these Uniteid States can^^^ defined iji lay terms as 
ther authority of any state legislature to regulate social iaad ecpn<»aic 
behavior up to the^ point that these regulations liiterfere ^with the exer- 
ciie of those rights ^cilically guaranteed in the Bill of Rights . The 
more ccamon definition repeats^/^^^^ used by^ lawyers; *that. is, gpv- 

emmeht may use its powers to prbtecir the: healthy safety, morals and ' 
general welfare of the community . 

In coxmection with health ajid safety^ police powers as related to 
control of land use are fairly straightforward and djiclude mich it^s as 
codes , ordinances , inspection,' and licensing . Examples of these devices 
are building codes, occupancy standards for septic disposal, 

.permits to dredge and fin, caid ncenses to con junkyard or a race 

track. 

Land-use .controls in connection with moral provisions, though less 
jfrequent, are at least generflily\e8tabllshed, usu ordinance jor li- 

censing. For examr^e, dispensings of liquor withiJtt a given distance of a 
church, the use of an area or buliding for gambling (the Massachufijetts and 
New York Beano laws come to mJUid) , or the more recent federal /act jton in 
which the Depariahent of the Interior rGrased to renew its land l^ase to 
Nevada's famo^is Cottontail Ranc-h. The madam of the ranch moved her trail- 
ers, girls, and clientele to the nearest municipality, and there/as a 
tax-paytoig private property owner she has e:jq?erienced no further dif floaty 



Silas B. Weeks is Extension Economist, University of New Hampshire, 
Durham. 
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- at least in regard to land use# She is, incidentally, running for the 
State Legislatxire, and Time magazine predicts she probably will be elected 
on the grounds that the public already believes most politicians to be 
prostitutes. (Ed: She was defeated.) 

In regard to the welfare clause , the police power problem is more 
complex. First, welfare appears to be largely defined in terms of economic 
damage, either direct, as in the case of payment of compensation for loss 
suffered by the actions of an adjoining landowner, or indirect, where the 
loss may be potential; for example, as a result of a .public^sector decision, 
such as a zoning regulation. 

The whole area of uses involving nuisance appears to be moving ftom a 
judicial one to a legislative one. To date, most nuisance issues have 
fallen outside police powers except under those conditions >rtiere the nui- 
sance involves an ordinance. The more usual situation in the past is to go 
to judicial review in one of three ways: to request a temporary injunction 
(seldom used), a permanent injunction, which is more frequent, or to seek 
damages. However, as pollution. becomes a major policy issue, especially as 
to who bears the cost, the polluter or the pollute e (to coin a word), tmuch 
litigation m^ be shifted to the legislative sector . Here we alreardy see 
licensing devices, Taws, and administrative r^rilation 
particularly at the federal level,, with the rise of :-the EPA. 

The principal police power involving w)elfare as related to land-use 
controls is of course zoning, and. the principal issues cmrbuhddjig :zo^^ 
centers is -vdiether it constitutes a taking of economic benefit from "the 
.individual ^operty owner without c<»Gqc>ensation. On the ^int, Eugene E. 
Reeves, University of Missoiiri, in a publication entitled "Pressing Lehd- 
Use Ismies", March 197^, notes that it is "exfcf^^^ to determine: 

where the boundary lies between permissable regulation^and unconstitutional 
taking". 

There,' is a great variety of cou3rt cases on zoning in almost every 
aspect, and in almost all cases one can f^d some sort of court ^^^^ 
that appears to, in general, back (or negate) the position one wishes to 
take. However, on balance it would appear that the courts have been suppor- 
tive of local governments contbili:^ use through zoning, so long as 
the control is not totally arbitrary. Two examples might be the recent New 
Hampshire town ordinance allpwliig six-acre lots, or zoning low-altitude air 
space next to an airport out of residential use, provided the owners of 
existing property, received compensation. 

In summary, police powers as land-use control policy are in gerieral 
powers to maintain, public safety, health, morals, and welfare from such 
excesses of individual freedom as to impose direct or indirect damage to 
innocent bystanders. As our society becomes more crowded and as there are 
more and more con5)eting uses for th§ same piece of land, we may reasonably 
expect more conflicts of interest and hence an elaboration of policing de- 
vices. A major task of policy education should be develppsnent of skills 
that can aid in objective analysis of alternative policy Impacts. 

Let us now proceed with the busljiess of this work session. It is my 
pleasure to introduce our first speaker. Dr. Frfederic 0. Sargent, from the 
University of Vermont. 
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VERMOMT'S ACT 250— ENABLBKJ LEGISLATION FOR ENmOHMENTAL PIANHING 

! Frederic 0. Sargent 

Vermont's Act 250 is famous in planning circles but mostly for the 
wrong reasons. It is\ often commended as an e:iq>eriment in state planning, 
which it is not. It is also cited as an^ experiment in environmental control 
over development, which it is. The purposes of this paper are to correct 
miaxinderstandings and to describe one of the principal results of Act 
250-« its role in supporting a new type of rural planning. 

1 ' " \ 

Act 250 consists of two parts. The fir.st part (Sections 1-1?) estab- 
lished a State Enviromental Boardy nine district environmental commis- 
sions, and a dev^opment perisit system administered by ^.t^^ B6arl\tod 
district coSnissions to protcsct the envljx^iiment. 

The second part of Act 250 (Sections I8<i20) coxthorizes develbji^^ 
a sequence of three state plans to guide land use in the ihxture^ . Th<5 three^: 
plans are: (l) an Interim land Capability Elan, (2) a Capability and Devel- 
opment ELan, and (3) a leixd-Use Plan. Elan.l (the Interims ^ wets a]Hprx)ved 
by the Environmental Boar^^.em^^ on Ms^ ^Plan 

2 (the Capability and be^^crpment Plan)- was a^ ' 
Board, the Governor , and.^^Ule legis^^ Plm. 3 ;(^;he ^act^^ 

Land-Use Plan) has beeny developed-, rejected 'by the Legislature in 197l<^, and 
is now being redrafted./ 



The Development Permit System has been a successful innovation. It 
demonstrated that the .adversary hearing system coul^i be set 
land use in the imblic interest to^^ rapidly than planning procedures: 

and land-use plems could be ]^ place. It has provided a r^ional 

public forum for consideration of regional impact and environmen impact 
of large developments (over 10 acres or over 10 lots )\f or w^^^ 
plans, and for aU developments without town plans. It has provided a 
breatMng speli pemittljig; to^ develon land-use 

zoning and subdivision ordinances . It has: stopped pobr^^^ j^lernie&dey^lop^ 
ments and requires aH developments to conformVto the genercJ. p 
interest-^. ' \ ♦ 

In some instances it has been uneven in performance, but it has worked- 



JRrederic 0. Sargent is Resource Economist, Univerisity of Vemoht, 
Burlington. 
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much better than previous attempts to control land use through the 
planning-zoning process. I belieye it is an indispensable institution to 
supplement ,and support local, regional, and state plaiming. 

The first "Plan"->>The Interim Land Capability Plan- '^'C signed by Gover- 
nor Davis, March 5, 1972) is a statement of environmental land-use goals 
designed for guiding planning. Its development was a vehicle for a very 
educational statewide debate on land-use planning. It provided prelim- 
inary guidelines for the nine district environmental commissions. It 
introduced environmental protection concepts into the permit system and 
into town plans. 

The^ second "Plan"— The Capability and Development Plan— ( signed by 
Governor Salmon in April 1973) was an expansion of the Interim. Land Capa- 
bility Plan. It continued the educational debate on environmental prin- 
ciples pf land use. It provided more specific environmental criteria, 
concepts, and princijales to guide district environmental ccsnmissions and 
town planning commissions. While it significantly farthered the goal of 
environmental planning, like the Interim Plan, it was not a state land-use 
pl^. 

The third plan required by Act 2^0— A State Land-Use Plan— was 
rejected by the legislature,: aTs ^he residents are not yet ready for state 
planning. k 

tegal Status of :Jown Plans Under Act 2^0 

Act 250 supplements the general planning, act to give town plans a ; 
greatly strengthened legal status. A municipal plan, once properly adopt- 
ed, becomes the official policy of the municipality with regard to future: 
land use , growth , and dev^bpflient . Adoption of aininicipal d ^ 
plan is the only legal mearis>available for a town to establish gro^h and 
l&iid=use policies. The municipsO; plan provides the legal and planning ba- 
sis, for all town land-use controls. The Vermont General Planning Act 
(Title 2k^ Chapter 91^ Section If^lOl {a^ states <that : "AH bylaws (d .e. , 
zoning and subdivision regulations, official map, and capital budget;) shali 
have the purpose of Impl^ the plan, and shall be in accord with the 

policies set forth therein." Act 250 requires that all developaents or 
subdLlvisions be reviewed to determine if they are in conformance with 10 
^specific conditions* One of the condd-tions :(Title 10, Chapter 151^ Sec- 
tion 6066(l6)v is that the proposed ^evelopmeat-or sub^^^^^ 
conformance with any" duly adopted loctla. or regional plan unde r Chapter 91 
of Title 2^ ." Application of this provision provides a regional experl- 
ehced environmental ccmmissipn with professional staff assisted by State 
agencies to hold a heardjag to determine the broad public interest--towh 
2d State. This commission may disapprove an application on the basis, of 
nonconformity with the town plan even without paarticipation by towx repre- 
sentatives. This procedure constitutes a vast ligorovanent and strengthen- 
ingVof the machinery of police power to enforce provisions of ^a town plan. 

Suiankry ^Appralsol of Act 250 j 

The development permit system is an Imaginative and invaluable insti- 
tutional invention. It is, I believe, an ijidlspensable supplement to the 
planning approach, as it makes the planning approach work more effectively. 
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While the development permit system does not create new plans in the public 
interest, it has been successful in stopping big bad developments^. Relief 
from the pressures of developers, in t\irn, permits good plans to be devised 
and implenentedS^ jhe development permit system provides the supporting 
concepts, enabling. principles, and police power authority to make good lo- 
cal planning effective ^and implementable. This is especially relevant, 
since State Plan 3 has riot materialized. Planning authority is still at 
the local level. Town planning has failed in the past as small rural towns 
lacked planning expertise and enforcement machinery. The development per- 
mit system brings the developer into an adversary hearing. At this hearing, 
experienced laymen sit as judges, and State experts give testimony. Plans 
1 and 2, vrtiich are concept plans, are used to provide the criteria for con- 
sideration of a developer's proposal. Since Act 250 requires the developer 
to conform with the town plan, the town plan is enforced bj; the District 
Environmental Commission. 

While Act 250 has made effective rural planning and zoning in the 
public interest possible, most planning commissions, regional and local, 
have failed to recognize this fact. They have paid little attention to 
Plans 1 and 2 , as they are conceptual c They are wait^ for the third plan 
which Wst^ i^ ;a map and be locatipn £5)ecif ic . But Plmis: 1 md 2 , when 
combined^ with the development permit system^, provide a. strong support for 
town erivtrbnmental plans. However f to ibake adveuitage of this possibility, 
a new type of town planning and zoning is necessary. It must be tcdlored 
to rural conditions <, It caiiaot be and zoning applied to 

rural areas as was doiie under the' "701" program throughout the 196p * s> 

Because of the failure of urbcm plaiming and zoning: in rural Vermont 
during the 1960*s, a research project was developed at the University of 
Vermont to devise methpds of plaimihg and zp^^ rwal areas 

(Research Project--^^^ The result has been the development of new 

procedures, "environmental plaiming", and "environment^ zoning"^. These 
procedures are based' oh goals expressed by the people of the cqmmunity. 
Experimental environmentjl planning projects have been conducted in con- 
junction with town government s^^^^ 12 townsr and^ cities with :populations vary- 
ing from 500 to 22,000. ^ The new environmental^ has been followed 
in all of these towns. Environmental zoning has-been prescribed and tested 
ih^ four towns : South Burliigton,^ Colchester, Chittenden, and Charlotte. 

Environmental Planning 

/-^ 

The environmental planning procedure is the reverse of urban develop- 
ment planning. Traditional urbaui planning has been develppment-oriehted 
and has consisted of projecting population growth and job heeds and provid- 
ing zones for industry, commerce, and residential areas to accdBa»odAt« the 
pro jected ^owth. Any a3rea left over might be reserved for open Bpace> 
The envirorraental planning inrocedure starts with em inventory of the natural 
resource base and an analysis of the suitabilities and carrying capacity of 
that base. A plan is m^e to protect natural areas, provide extensive out- ' 
door recreation, and conserve soil and water resources. ^The area left over 
is allocated to industrial, commercial, and residential use^ 
soils are suitable,, This approach includes planniiig for controlled popula- 
tion and economic growth based on the carrying capacity pf the land \mder 
current technology with respect to public goals-^.. 
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Environmental Zoning 

Environmental zoning is an equally sharp depaarture from conventional 
urban zoning. Urban zoning consists of dividing a municipality into dis- 
tricts and allocating specific usee? to eetch district— residential, urban, 
commercial, industrial-- and regulating such things as building height, 
lot coverage, lot size, setbacks, sideyards, and so forth, in each zone. 
Its objective is to protect land values by separation of land uses. 
Environmental zoning puts emphasis on conservation and protection of the; 
nattiral resource base and growth control. The conservation zone is based 
on a natural resource base inventoiy and its cariying capacity. The con- 
servation zones are designed to protect wildlife habitats, preserve water 
quality, prevent soil erosion, prohibit or restrict developnent on steep 
slopes, higher elevations, streambanks, and lake shores. 

A growth control plan is developed to permit growth at a rate no 
greater than the municipality's share of regionaLl growth or its capacity 
to absorb growth. Growth control is accomplished by establishing two 
zones: a controlled growth zone and a restricted growth zone # The con- 
trolled growth zone consists of areas With municipal sewers and wat^^^ 
soils and slope S5 suitable for bulling s without ^dert 

tal values, and in accordance with health depc^^ regulations for onsite 
sewiage disposal. 

The restricted growth zone consists of areas that .do not have immlclT 
pal sewrs cmd water a^ suitable for building accoirding to soil >^ 

characteristics, health departoent regiilatidns, and the principles set 
forth ±n the Act 250 Capability and Developme5,t Plan. It must be ©orpha- 
sized that this is not a no-growth pplicy, but a p^^^ 
able and assimilatable rate of growth. Environmental zoning does not 
include detai^^ lot size, setback, end building height, aiid; does 

not include exclusive landruse zones. Instead, it permits a3i non-n3iisance 
landnses in the cohtrolled growth zone, subject^only to health regulations 
and conformity with the condit-io^s set forth Ji Act 25O- • 

Pilot Project Res\alts 

Enviroimaental zoning based on environmental planning Iwis been desipgned 
for foTir municipalities: South Burlington, Golchester, Charlotte, and^ 
Chittenden. ]to South Biirlington (population lOy the controlled growth 
zone was the zone served by municipal sewer and^ water Idjies. The plan pro- 
vides for the gradual extension of the controlled growth zone as sewer and 
water lines are extended. It prohibits Intensive development in the re- 
stricted growth zone ^>rtiere soils are unsuitable for onsite sewage disposal 
until water and sewer lines are built or unless the sewer and water lines 
are provided by the developer at the developer *s expense. 

the Town of Colchester (population 8, 8OO), environmental planning 
and zoning, led to a dbrastic change' in the previously planned land-use 
patterns. The zoning, instead of being based on the assimption of contin- 
uous universfiLt dev^bjwient, is now based on the assrmqption of maintaining 
open spaces, protecting agricultural land, and limiting development to the 
areas most suitable* The envirbmental plan and zoning shifted prime 
a^icultural land from development zones to low-density agricultxiral zones. 
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thus temporarily relieving pressures on fanners to sell for noxiagricultxiral 
land uses. The concept of industrial growth was not jettisoned. It has 
been enhanced by the environmental planning approach* 

In the Town of Chittenden (population 650), environmental planning arid 
zoning is being used to prevent developments on steep, flragile soils at 
higher elevations beyond the present town ro€id system. These areas will 
be used for timber production and recreation. ^ 

In Charlotte, an even more restrictive concept is being followed. The 
whole town has been made a limited growth zone* This is justified and le- 
gally, possible, as nearly all soils have severe limitations for onsite 
sewage disposal . 

Vfhat is the possibility of environmental zoning being more effective 
than urban-type zoning? It is too early to draw conclusions, but there are 
some indicators* In rural towns in Vermont, landowners have generally and 
almost universally been opposed to any strict imposition of urban-type 
land-use zoning controls on their land. In our 12 pilot projects, we have- 
found that rural landowners support environmental^ planhijjg and zoning. 
This acceptance is based on several factors . It is le:ss restrictive con- 
cerni^ land us It may be more restrictive fi*<m an environment and 
land suitability point of view, but rural landowners reco^ze soil and 
slope limitations and are prepared to live with them. It is flexible arid 
provides for changes in the growth zone. It is not aritigrowth but is 
expected to improve the town* s ability to attract industry and create jobs. 

"^ Growth Control 

Btivijronmenta^^ planning and zoning includes population growth control. 
This is necessary to prevent a big developer f!r<Mn overwhelming the public 
f acilitie s of a mall rural town . 'The principal support of gprowth cpntarol 
besides Act 250 and the Vermont Plannlrig -and Development Act is the 'New 
York Supreme Coin^t decision in Golden Vi/Plannl^- BcwBa^^ the Town of TRam- 
apo. Frcin that deci^sion we h^^ the growth control poli^^^^^ 

must: (1) provide for reasonable, nbmal ^owth, (2) ;nbt be discriminatory 
or arbitrary, (3) not be elitist?^^, (U) be siipix?rted by a capital^ investment 
budget, (5) be integrated and built into the town plan from the chapter on 
goals through the chapter on Implementation, and (6) be in conformity with 
regional and state growth= policy . The retirement that a grc^ 
plan not be elitist require s^siMSCial attention and inclusion of two new 
concepts. 

If the nature of_ the plan is to protect the environment and keep a 
quality environment for the lucky few'^o have ^the money to enjcy it, then , 
it would be elitist and subject ;to question. It is necessary to provide^ 
internal evidence within the plan that is not elitist * This may be done 
by providing for (a) low-cost housing and (b) public access to public waters 
in a quality environment. ^ * 

It is^a major challenge for a maJOL town plan to make serious provision 
for low-cost housing in the face of inaction by state and federed govern- 
ments, but it can be done. ' This is the method used. The housing section 
of the plan may propose to require every developer to devotls at least 5 to 
10 percent of his acreage to low-cost housing . Low-cost housing is defined 
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as houses that will sell ^ for no more than $1,060 (in constat dollars) 
more- than the cheapest houses sold in the county during the previous cal- 
endar year* This definition assures the developer that he cin build low- 
cost housing at a profit • An additional requirement may be made that the 
5 to id percent of the land in low-cost housing may be developed at double 
the density of the rest of the land* Tliis would lead to increased profit 
to the developer .and provision of twice as much low-cost housing for the^ 
toMiP. This, formula for the provision of low-cost housing ass'in'es that ' 
the low-cost housing will be spread throughout the commtmity and wiU not 
be r(5lega-ted to a ghetto-like section of town. This provision will pre- 
vent the plan ftrom being, fovind to be discriminatory or elitist* 

This low-cost housing concept was acceptable to rural landowners in 
Chittenden, a small hill town near Rutland, Vermont* In fact, many citi- 
zens were enthusiastic about the low-cost housing provision, as they look 
upon it as a device that will enable their children to stay in the town 
they love and not be crowded, out by the more affluent home buyers ftom 
Rutland or megalopolis* 

< The second provision necessaiy to indicate that the plan is not eli- 
Itist is to make, as atmaj^^^ of the plan, a provision of public 

access' to public, waters and aes^^^ and scenic qualities of the town* 
Jlshijig access and 1^ for^jali streams, lakes, and 

ponds over 20 acres is included . A^ pedestrian trail network to permit 
anyone in town to waUc t^o the identified and protected natural areas and 
scenic overlooks is also included* These provisions ha^^^ 
be acceptable to landowners in the 12 planning experiment towns and have 
led to significant implementatipn * South Burlington , previously land- 
lockedi acquired a 100-acre park on Lake Champlain as a result of this 
planiithg procedure* Fefrisbur^ obtaiaed a day-use area at a state park. 
West Farllee obtained a public lake access. 

Conclusion 

EnviroEonental plaiming and zoning has heen made possible by Act 250 
which, in a real sense, provides the indispensable "enabling legislation, 
and conceptual £r^ework. Before Act 250, it -was-not possible to persuade 
the town decisionmakers thsit the environmental planni n g and zonlng-was: 
leg8Lt, especialiy in th^ face 6f statements by developers* representatives 
.>riio argued that aEQT^ not spec mcaHy eimbled by State statute vras 
tacitly prohibited. Small rural towns are deficient in experienced-mimi-' 
cipal goyemment leadership conversant with plcuaning principles, planndjig 
law, and zbniJig and development prpbl«ns. /They can be bveiwhelmed by an 
outside developer >rtio can hire ej^nsiye legal talent and put the< s^^^ 
men on his payroll as bu3JLdozer oi^rators ♦ Act 25O has changed :that . It 
has prorided a basis: for a c:^ty lUce South. Burlington, or a flooaall towi 
like Chittenden, to develop .plMs Jhat_w^ big, bad developoients 

and prcsnotG. public aicces s to a qoality/cnyironment . It also provides a 
very strong second line of defense , for the town plan. The Act 250 devel- • 
bpment permit hearing system requir^^^^ developer to argue his case 
before a regional coaamission ^ere professional expertise can be provided 
to suH?ort the town •s plans. 

'while experiments in 12 town's caimot be cited as conclusive evidence, 
these cases raise questions and^npotheses which should be subjected to 
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further testing • Was the success of environmental planning in the experi- 
mental towns the direct result of Act 250? Can environmental planning under 
Act 250 be generalized throughout rural areas or is it applicable only in 
tovhs with superior leadership? What role can the Extension Service play 
in generalizing environmental planning? What role can Extension area devel- 
opment specialists play? Can we expect environmental planning to be done 
by urban plemners or can it better be done by a team of people l-*am state 
agencies ond university departments? Can we get an objective appradsal of 
environmental planning under Act 250? 

.These questions and many more I leave for you to^ consider and answer. 

- Footnotes and References 

This is most significant. The small town without a planning council 
does not have to face the well-heeled developer with expert legal counsel. 
The regional environmental commission is capable of handling this confron- 
tation. 

"Big" developments are those that would increase a town population 
by more than: 10 percent in a single year and woxLLd severely tax town facilr 
it ie s and/or require huge , .unpr e c e dented capital inve stment s for schools , 
roads, road mairitenance, etc. "Bad" developments are those that wq\ild en- 
danger or destroy ftragile enviroranents such as roads on steep slopes at ^ 
high (above 2,500 feet) elevations. 

^ F. p. Sargent, 'Vermont *s Experience in Leuid Use Planning," paper n 
presented at AAAS annual meeting, San Itancisco, March 1, IS^k. 

^ Frederic 0. Sargent, "Experiments in Rural^Town Planning >" Journal of the 
Community Development Society . Vol. No. 1, (Spring 1973)^ 29-^^ 

^ For a more complete description of enviroimiental planning, see Fred- 
eric 0. Sargent, "Qf!P--A New Method of Rural Planning^" Journal of the 
Northeastern AgricTiltural Economics Council s Vol. 3, No. 1, (May 197^), 
125-133- V V . • 

6 

Before grcmting a jMsnnit, the^distfict cauHolssion shall find that 
the subdivision or development is acceptable with reference to (l) air and 
^ter pollution; (2) existing water supply; (3) future; water supply; (,ky soil 
erosion; (5) highway congestion; (6) educational services; (7)Biunlclpfid 
services; (8) scenic or natural beauty, aesthetics, historic sites, and nat- 
ural areas; (9) conformance to state plans; (10 ) conformance to town plans. 

Elitism refers to improvement of the quality of the environment to: 
the extent that land values riae and low eaxd middle income peojiLe cannot 
cooqDete in the housing market. 

for a representative low-cost housing procedure, see "A Quality En- 
vironment Plan for Chittenden," University of Vermont, Department of Hesource 
Econcmlcs, 197^, mimeographed. 
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- It is not certain tloat the low-cost housing will be low -inccme hous- 
ing, as many high-income people may choose to live in a smaller house with 
a smaller lot in a well-planned subdivision surrounded by houses on lots 
twl^^e as large^ and costing- four times as much* 

Selected Additional References on Vermont * S' Act 250 
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Forests , Vol. 80, No. 7 (July 197^)> 8-11, IfO. 

Bosselman, Fred and Callies, Davids The Q^iet revolution in Land Use 
. Control . Prepared, for the Council on Environmental Quality. 
Washington, D.C.: Government Printing Office, 1972. Pp. 5^-107. 

Jackson, Schuyler. "The Search for Land Use Policy.", Toward an Effective 
LandjJse Policy for Michigcuoi , proceedings of conference held May 17-lti, 
1973. .Michigan StateriUniversity, East Lansing, Michigan. 

Levy> James L. *VeOTont*s to Land Dev^opsaent,." American 

Bar^ssociatioh Journal 59 October 1973): ^58-6o. 

Hyjers, H^Uis. So \Goes Vermont ; Ah Accoxmt of the Developaent > Passage , 

and Jtopleme^^ Stater Land-Use: Legislatibniiiny Vermont^ 

* ¥ashin^on; D.CV: IHie Conservation Foundation, 197^. '"^ 

Histau, Artbir. 'Vermont 's Lcmd Capability and Development Elauii. " 
' Pp. 53'*63 in Setting a Statewide -Land Use Policy , proceeilnygs of 
cpnference/held June 12rl3, 1973V Tectoical Gtddance Center for 
Environmental Quality, University of ^Massachusetts, Amherst, Mass., 
March 197I*. 

Trillin, Calvin. "U.S. Journal: Vermont— 250 and Beyond." The New 
Yorker . November 197l*> pp. 128-»135- 

Vearmont . State Land. Use and Developanent Plans . 10 Vermont Statutes 
Annotated (197^ Supp. )3,V§ § ^6001 to 6O91. 

Vermont * s Land Use and Develoment Law . State Planning Office, Montpel- 
ier, Vt> June, 1973* (Pamphlet;) 
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lAND-USE PIAHNING - THE NATIONAL ISSUE 
Schuyler Jackson 

TheJ^ssues revolvixig aroxmd land-oise plaiming and regulation are com- 
^plex'^d difficult.' They are national in scope and significance • There 

are many respectable differences of opinion and philosophies concerning 

the subject; and there is, unfortunately, /an equal amount of sloganeering 
' and demogogery that has contributed little to public understanding of vhat 

is at stake. Mcmy states .are deeply involved in land-use planning* All 

will be to some degree vithin the next decade. 

In 19T0, the Vermont Legislature enacted ^the nov veLL-k^ "Act 250" 
which created^ a syston und^ larger lemd development pirojects could 

be evaluated in accordance with 10^ standards, additic^. Act 

250 caJJLed for several jim^^ to be prepsa^ed at the stat the most 

i^rtant of irtiieh is a state land-use jdan that is "to "consist of a map . 
and^ statements of present ancl prospective land uses vhich determine in 
broad categories the j^ropev'^xse of the lands in the state whether for 
forestry, recreation, agricxilture , or urban purposes . " 

The debate of just exactly what a state land-use pleui should be has 
- been active, and there still is no general agreement on the matter. Ectreme 
posiitions; extend from those who advocate preem of land-use planning at 
j the regional or state level through scms form of zoning "for areas di^ 
a transcending regiortal or state interest has %eeri iden^^ 
vatiuns, fl.oodpiains, unique or fragile areas, etc.) to those who feel that 
all land lAanning and regulation should he left exclusively to each indivi^ 
dual town, even to the point where the town may elect to exercise no 
controls whatsoever oyr^x land uses within its boundaries . 

Upon failure of passage of a Isjid-use plan last winter, a land-use 
study committee was created by the Vennqnt General Assembly. This ccanmit- 
tee Is mandated to make a report to the. next session of the General Assanbly 
with recc!22^ndations for legislative action of a laad-use plan under Act 
250. • 

The coflDsmittee has been.meeting since May. Mthough progress ha^^ 
understandably slow, some general agreement on basic concepts is emerging. 



Schiller Jackson is: Chairman of the Vermont Environmental Board, 
MoAtrpeliu'. 

Mr. Jackson was uiMible to attend the conference to discuss Vemont^s 
land use and deved^^ law (Act 25p) but provided this statenent for 
the Proceedings . , - 
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The first formal action taken by the committee vas the Ui..-iaimous 
adoption of a resolution that the State and mmicipalities have a dual 
responsibility and duty to cexry out detailed land-use planning and man- 
agement. This resolution makes clear that the Staters role is only 
proper vhen there is transcending State interest that cannot be properly 
taken care of at the local level. 

This resolution recognizes two very important concepts. First, the 
use of Vermont's land cannot be left to happenstance; \mcontrolled growth 
is not an acceptable option for the State, or altematlveJy-, the public 
^ has an affirmative responsibility to assure that lands of the State are 
used through planning in a^manner that is not contrSiy to the interest of 
the citizens of a coimmmity or the State. Second, the resolution recog- 
nizes that, in land-use planning, interests outside that of the individual 
toTWi may be affected and if not adequately reflected in the local planning 
process, intiervention by some yet=to-be-defined mechanism may be proper to 
protect those interests if legitii^ate and properly demonstrated. 

The second task the ccmmittee'^has undertaken is the identification of 
guidelines for local planning - tlipse issues a community should address 
^rtien plannliig for future land use. IThe committee has agreed that a town 
In gtaiining should add^ as use of its agricultural lands, 

protection of areas of sii^iificant environmental concern, the housing; 
needs of its residents, provision for lands for reasonable growth of-the 
ccinnunity , and so on. 

Tough issues still raoain before the cd^ittee: When do interests 
outsilie of a ccnmmnity have a legitimate role in the local planning proc- 
ess and decision making? How can these interests be eaqaressed and; con- 
victs with the local cqmunity be resolved? Are there areas in which the 
citizens of the State as a whole have interests that may transcend local 
interest« and how should these interests: ber established? What suould 
occur in those towns that disregard the interests of their neighbors or 
the region, and harm to themsliives by scatt_ered, irrational, or conflict- 
ing land uses ceji be demonstrated? What should be doney if anything, 
during the period irtien a town is planning to protect critical land areas? 

These and^ other issues willr^be the topic of many more ccnmnittee meet- 
ings and are a long way from resolution. However, it is; clear that any 
recomnendation of the committer will fuUy recogiiize that the major impe- 
tus for land planning, and most land-use decisions, will be nade »t the 
local level in those ccramuxdties that choose to accept thfe responsibility - 
and opportunity - delegated to them under State law; that\the regional and 
State entities only have a proper role when the local community ignores 
the interests of the larger caocpunity of Vermont ers that each town continue 
-as; a socially, econOTiicaHy and environmentally viable con^nent in the 
structure of the State; that land not be used in a wl^ tha.t harms others; 
that Recognized natural resource values of the State, ^ich we now enjoy 
and trust will be inherited by not be destroyed for short- 

Righted and short-term ends . ' - ^ 

Only those who would reject the value of the land and a commitment to 
the land for the future can disagree with the objectives first stated in 
Act 250 and now in the hands of the legislative cOTmittee. As the song 
. goes, "This land is yoiir land. This land is my land." It is the interests 
of both of us that are now at stake*, 



THE POUCY AND USGPlL MACHUiERy OP THE ADIEOHDACK PARK (MSiri:ORK) 
LAND-USE AND DEVEIOIMENT PLAN 

Gordon. Davis 



The Adirondack Park Land-Use and Development Plan (hereinafter "the 
Plan") is the planning blueprint ^daich imderlies the land-use regxilation 
sjrjstem being admJjiistered by the Adirondack Park Agency in New York State 
(hereinafter Tho Agency**). It was approved by the 1973 New York State 
legislature, s^igned into law on May 22, 15^3, and became effective on . ; 
August 1, 1973 • / 

Policy Behind the Plan and Its Developnent 

The Plan is the distillate of ^)erhaps the iMst coi^prehe "lihdr- 
ough regional studies ever performed i^ so short a time on so large a 
region. 'Its, origins are ;found^^^^^ the reccoimehd^tipns of therf^^ 
Study Cgomission on the^ P^^ of the A.dirondack8 establish^^ 
of 1968^. ihe f ecomffleiidat ion ea^has the n^eecl^ for Icuid-userplanning^^^a^ 
regxilation for tjte: private la^^^ ^hereinetfter "the 

Park"), tb be undertc^^ and adnirdstered by an independent, bipartisan 
State^ agency. * - ^ 

At bottom, this reccmmendation for land-use planning and regi^ 
was the loroduct of two influenc of Ipi^ standing an$ th6g0ther^ q^^^ 

new. The first was the special statue of the: Bark in New York; -the secpndi 
the developing: intijrest n^^ in regional Icmd-use controls^. Together-^ 

these influences pointed toward a policy^ of regioiMti preservation and pro- 
tection ^vrlth allows for development and econcxric activity unique in New 
York and perhaps in the ration. 

Consistent with the recamnendatibns of the Temporary Study Coomdssion, 
legislation.was enacted in 1971 creaijiig the Agency and setting forth the 
followliig irdtiiai A^ 

On oil before Januai^ first; nineteen hundred seventy-three 
. agency, in| cooperation and consultation with local goveranents, s h a l l 
pcrepare wxa sulwnit to the governor and legisliture for ' cdbj^to 
modification, in a land use and dev^ppm^t: 

applicii>le;^tp^^ t^ entire area of tho AdIronda(dc park,^^e^^ for 
those icmds owned^^^b^^^ the 
Cheney for the iiaplonentation of such plan. For the purpose of 
meeting the foregoing requliemeht, the ;^an shall consist of a land 
use intensity area map oj^i accoapai^^ text described in subdivision 
two of this sjBction.^ 



0. Gordon Davis is Coxmsel, Adirondack Park Agency, Ray Brook^ New York. 
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Interim controls over land use and development were employed as a 
holding action pending completion and adoption of the Plan5. 

Prom September 1, 1971 until December of 1972, the Agency staff con- 
tinued its research and analysis of the private lands of the Adirondacks* 
There was devised a system of land-use clascifications graphically dis- 
played upon a map of the region^ The classifications were based upon 
natural resources, existing land use patterns, and iniblic and social 
considerations • 

Out of this process came the official Adirondack Park Land Use and 
Development Elan Map ("the Map") >rtiich was adopted by the Legislat\ire as 
part* and parcel of the Plan' • 

The imderlying policy of the Plan is achievement of a-balance between 
development and preservation* The statement of legislative findings and 
purposes found in the legislation should be given close analysis. A num- 
ber of seemingly dispairate threads are brought together therein. The 
combination of the tmique natural resources of the Park, its open space 
character, the historical significance of the Adironcback forest preserve, 
the ccanplementary crazy^T-'il^ relations^? hetween public and private 
lands in the Adirondacks, the awakening public concern for unchanneled^ 
grov^h\ aad develc^saent, and t^^ for a styon^g econcmic base all com- 

bine in mipport of a regional plann:^ policy^; In additibnV; a continuing \^ 
role for land-use controls at the local lev^ is to be malntaJied and 
strengthened. ^ 

The Plants Machinery 

The Plan has four principal elements. First, it classifies the pri- 
vate lands in the Park by map and iinposes development ijitensity limitations 
iqppn thcan. These limitations arg expressed numerically as ^^Vincipal 
^buildings per sGueire mile. The figures, called --overall intensity guide- 
lines^" vjiry as a function of land classificatip^ Thus, deVelc^ent 
intensity becomes a function of the development suitabUCity of the land in 
question, and permissible growth is channeled into the more amenable areas. 
Second, it esteJ^lishes a peimit system for certain projects deemed to be 
of ^ ;jegioneLl significance by reason of potential Impact upon Park resourc- 
es In connection with its review of proposed, projects, the Agency must 
make certain findings and draw certain conclusiohs, eJid based upon th^ 
may approve the project, conditioaaHy approve it, or disapprove it^. 
Thirds the plan establishes restrictions for development and subdivision 
involving shorelines includljig minimfim lot wi(iths, minimum setbacks, 
vegetative cutting restrictions, and the like. "Shoreline" is defined to 
include property bordering Adirondack lakes, ponds, streMas, and rivers-^. 
Fourth, the p2.un cont.^^xLates intensive local planning at the town and 
village level tnd provides machinery for assumptioh by these local govern- 
ments of review of a substantial percentage of those regional projects 
thereto fore reviewed by the Agency once the town or village's local use 
regulations are approved by the Agency as being in conformity with the 
Plants. 
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Land.-Use Areas and Intensity Guidelines 

The land caasslflcation nomenclature employed in the Plan i^aks of 
uses. This could be misleading, at least to the extent that it implies 
conventional use allocations in conventional Euclidean-^^ zoning districts. 
In. fact, the land area concepts employed in the Plan are less designed to 
segregate uses than they are designed to control density of develoi©ent, 
and no uses are flatly outlawed anywhere. The Plan speaks in terns only 
of "compatible uses." 

There are essentially three categories of land areas under the plan: 
three types of zones into which the principal development pressure shall 
be channeled-^^, two types of zones given oyer to preservation of the park« 
like attributes of open space and natural and^scenic phenomena which can 
acccranodate very little development pressure^^, and one type of zone 
expected to accept the new industrial develc^ent in the Park^'?'. 

Where the Agency (or, in time, a local government with an Agency- 
approved local land-use plan) has review jurisdiction over a particular 
inroject, the overali In^ ivratio between new 

buildings and acreage-^? • The large lot zoning aspects, of the guidelines 
(and, indeed, ^he minlmpi lot size criteria which govern reviw^^ 
tion) hardly- break new-^ou^^ Yet the 

flexibility built into their aj^ication (^^^^ 
pronote^ a creative cid hoc aiyprbach to development ]^aim^ 

^with the more simplistic mlnl i m im: lot size^ approach, .irtiich^ maximizes a^ 
tion to the imi^e topogram cuad other factors of ajgiven dev^^^^ 
site. Under the guidelines, the q.^cstlori is one of average lot size . More- 
over, in practice, the guidelines produce results hot unlike transferabl^^^^ 

-developnient rights. 

»■ 

The Regional Pro^lect Peimit System 

A given land use ox- development or subdivision of land^ may be- subject 
to Agency project review jurisdiction. Whether it is-depends upon the 
answers ta the questions "where," "^at," andV"how mco^ 

If a proposed ;land use or develcqprnent or subdivision wlU occur in one 
of several statutorily described^ critical environmental areas, it must be 
reviewed by the Agency and a permit issued, irrespective of its nature^°. 
Critical environmental areas differ scme^rtiat, depending upon the. land . 
classification as "hamlet area," "resource management," or whatever. Ei^sjen- 
tially, however, critical environmental areas are wetlands, strips of land 
new: wild lands owned by the State, strips along rivers and roads, and 
areas at high elevations^. 

Even though not proposed for a critical environmental area, a proposed 
activity may be 'subject to review jurisdiction, depending upon its nature, 
or character. Thus, for exanrple, a mobile home court proposed within a" 
low-intensity use area is subject to Agency review and so is a ski center 
proposed within a moderate intensity use area . 

Finally, although an activity is not subject to jurisdiction by reason 
of its proposed location in a critical environmental area or by reason of 
its nature or character, its. slie^ subject it to jurisdiction. Thus a 
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motel of 100 units proposed vithin a hamlet area Is reviewed, as is a sub- 
division of five or more lots proposed ior a rural use area if each, lot 
meets minimum, lot size criteria, and as is a two-lot subdivision in the 
same location if one lot fails to meet the minimum size •3. 

If a prooosed activity is sub,1ect to jurisdiction, the Agency reviews 
an application submitted by the project sponsor and conducts an on-site 
Investigation of the site to arrive at its findings. Perhaps the most, 
diversified of its undertaldngs .In this, connection is its environn^tal 
imnjujt anaiysis^^. Guided by a series of key considerations statutorily 
outlined^?, this endeavor ranges fran predictions of cultural eutrophica- 
tion of bodies- of water and examinations of the site for possible habitats 
of - and concomitant, risks to - bog turtles, showy lady's slippers, and ^ 
other rare, endangered and unique species, to cost-benefit analysis or^ 
local govemm^s' financial abilities to supply needed municipal services 
to the project^, ' ' 

The Agency is empowered to conduct public hearings on projects and may 
not disapprove a project without a hearing^^. Public hearings on Pr^^ct s 
function as an Important forum, for public airing of developnent^^iewnces 
and environmental concerns, smd the Ag«acy hais a practice of holding near- 
Ings on all -controversial projects regardless of size. 

The Agency's «xthority to iSiPQae conditions up6n approvals Occ^les 
the full ambit of the police powwr?^. Typical Agency exercise of^that 
awthdrity has included lilitations upon aspects -of developne?t^potenti^y 
visiiaHy injurious to priatihe sites, such as disapprovals of boat dopKs 
and boathousesi vegetative cutting restrictions, screening requir^ents, _ 
and the like. In addition, the Agency has frequently imposed engineering 
solutions to potential environmental problems such as erosion and eutrp- 
phication. Of great Importance, moreover, is the Agency's statutpry^th- 
Srlty to requirf that hecnAsary services be underwritten by the developer, 
with +.he Ioc^jL government the direct beneficiary29, a power that outstrips 
authority delegated to local governments under traditions^ zoning and 
subdivision control enabling legislation. 

Permits issued in respect to regional projects are recorded in the 
county clerk's office, furnishijig an indelible record. CompliMice is 
assured through the Attorney General. Moreover, though no court has as 
yet explicitly so ruled, provisions in Agency permits should be enforce- 
able by private citizens-^ . 

Shoreline Restrictions 

Bearing in mind that by no means all land uses and develojments and 
subdivision fall within the ambit of Agency project review Jurisdiction, 
it is well that special shoreline restrictions designed to protect Adiron- 
dack rivers, lakes, ponds, and streams apply by operation of law in au 
cases^ . 

The shoreline restrictions include minimum setback requirements for 
both buildings and septic tank leach fields and seejmge pits). Th^ in- 
clude minlmvan lot width restrictions. They impose vegetative cutting 
restrictions. They limit deeded and contractual access to water bodies 
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J. 

a function of^overall shoreline footage. They encourage clustering and 
preservation of open space along water bodies^^. 

Local Iiand^Use Regulations 

Perhaps the most unique characteristic of the Act is its stop-gap 
aspect regarding local planixing and zoning* The Agency exercises review 
authority over much deyelopment and subdivision activity traditionally the 
subject of local regulationc* In the Adirondacks, only a few towns and 
villages had exercised their plarming and land-use regulation prerogatives 
when the Act became effective, and hence the Plan is at present the sole 
regulatory scheme in effect for much of the region. 

It is not contemplated, however, that this situation will obtain indef- 
initely. Whereas the Plan ^s fashioned at a rather coarse scale, consis- 
tent with regionfd. planning objectives, the natural resources, existing 
land-use patterns, and public and social considerations of the Park require 
fiiuch more detailed analysis and planning for -the job to be considered 
coo^ilete. In fact, the intense and detciiled planning -and regulation 
ccmmbnly effected by local governments is= badly needed- in the Vaxk* It is 
the policy of the Act to eucotirage and suppoi^t local governments in f inish- 
iEig the job", 

A local goverment may proceed to enact its own locai Icmd use program 
consisting of a use and permit ordinance, subdivision remLlations and the 
rike,^wbich become effective Immediately upon enactSient?^. Howsyer/, the 
local ?goveiiiment may Decdme vdxtuaJiy .^^^^ reviewing authOTity of 

ma^ categories of regional projects,, known as "Class B regional projects" 
arid may becpme a fuUL partner with the Agency in the review of many others, 
known as "Class A regional pro jects"3o, by sttoittigg the local larid-use 
prpg^ram to, and obtaining approval of, the Agency^' . Thus, at such tdjne as 
a local land-use program is approved, land-use regulation under the police 
power is shared by the local and regional entities. 

/ Conclusions 

The Adirondack Park Agency, 'with overall refiGPohsibliities to admlMs- 
ter the Adironcteick Park Private iand Use and Develppment Plan, has e^ i^^^te 
to share land-use regulation authority with those local goverments in the 
Park which have achieved scamd^plann_ing^ a^ regulation programs consistent 
with the policy of ±he Plan. By means of the partnership between the Agency 
and local governments, aH project S: of regional scope arid significance are 
subject to density limitations,, environmental constraint, cuad special 
shoreline property restrictions desired to preserve and protect the park- 
like character of the Adirondacks for generations to come. 
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Footnotes and References 



The Adirondack Park/ the boundaries of vhich are set forth in E.C.L, 
§ 9»0101, contains portions of twelve coimties and encompasses some 6 
million acres, of 'which approximately 60 percent is privately owned and 
the balance State owned. The land area is approximately the size of the 
State of Vermont, ^-The studiesxresulted in a principal report,- "The Future 
of ^;he Adirondack Park", contaiiiiiig the l8l recommendations of the Commis- 
sion, and seven "Technical Reports", concerning the land, wildlife, for- 
ests, minerfitls, water and air, transportation and econcmy of the region, 
local governments, and other issues. Reprints of the reports are available 
from the Adirondack Museum, Blue Mountain Lake, New York^ 

2 ' ^ H- 

The region of the Adir6ndacks was statutorily singled out as a 

"Park" in New York as long ago as I892. (New York Constitution of l895. 

See also Conservation Law of 1911, C-6U7, §§3-0121 and 3-1901 •) The Park 

contains a substantial fraction of the State's "forest preserve" to be 

"forever kept as wilcl forest lands," (N.Ye Const, Act, lU§ 1,) 

"They shall not be leased, soLd or exchanged, or be 

taken by any coa^xSration, public or pri nor 

shall the ^timber thereon be sold, r^oved or- 

destroyed," ^( ibidv ) 
All lands within the Park owned by the State are "forever reserved and 
maintained for the rree use of all the people,.," (E,C,L, § 9,0301 [1I . 
All of f-prec^ advertisdng signs in the Park must be approved by the 
Depfiu^eht of IS^ in order that the aesthetic nature 

of the Bark not be ia^aijred , (E • C ,L, § 9 , 03P5 ) • Cdnstruction of land Im- 
provements to roads by certain towns in the Baork which cohts^ a large 
percentage of forest -preserve must be approved by the State Comptroller, 
(Tc«m l«w § 202 pfH .^^ ^ 

See, e ,g. , Fred BosseLaan and Da-vid Gallics, The QyuLet Revolution 
in Land Use Control prepared for the Council on Environmental Quality 
(Washington , D • C , r Government I^inting Office, 1972 j: a^^^ Land 
Development Code of the Aimerican Law institute, Plxrposed Official Draft 
No. 1 (April 15, 197V) . 

^ Former Executive Law § 805 (4), added L, I97I, c, 706, § 1^ affec- 
tive StpteMbar 1, 1971 » 

^ Former Executive l£LW § 8C^, added L, 1971, 706, §1, effective 
Septembbr 1, icrjl. Pursuant to interim rules proo^ the Agency, 

review jurisdiction iraus ex(Mrcised over land uses and developments: and 
subdivisions involving 5 or more acres, or 5 or more lots, 

6 ^ 
The Land^ Use Area Classification Determinants used in this process 

were give« detailed description in an Aii>endlx to the "Adirondack Park 

Preliminary Private Land Use and Develojment Pllm," a document disseminated^ 

by the Agency to give public e3?poffiire to the pltmnlng effoarb, prior to 

public hearings therieupdn. In shorthand form, they are: soils, tppo^a- 

phy, water, fragile ecosystems, vegetation, wildlife. Park character, 

public facilities, and existing land use. 
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Executive Law §§ 805 and 8IO, added L* 1973> c. 3k6y § 1, effective 
August' 1, 1973. . . 
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Article 27 of the Executive Law, the Adirondack Park Agency Act 
(hereinafter "the Act"), contains a formal statement of findings and 
purposes (Executive Law § 8OI). 

9 

^ See Executive Law § 805. For the "resource management" land clas- 
sification, the overall intensity guideline is I5 principal buildings per 
square mile; for "rural. use", 75; for "low intensity", 200; for "moderate 
intensity", 500; no intensity guidelines apply to "hamlet" or "industrial 
use" areas. 

'^^ See Executive Law §§ 809 and 8IO. The kinds of projects deemed of 
regional significance are also functions of the land-use classification. 

" The f indiiigs and conclusions include a determination th9^t the 
project is consistent vith. the overi^^ is 
in conforaity ^th the area, setback, and other restrictions applicable 
to shoreftont lots if shoreline is involved; and that it would not result 
in "undue adverse impact" upon the resources= of the Park (Executive Law: 
§r 809^(^1X)] The Agency miay qualij^. an ^proval with such requirements 
and conditions as ms^ be necessetry to meet the ljitensity:^^ 
the shoreline restrictions oad as are needed to avoid undue adverse impact 
to the full lljnit of the police po>^^ In= New York, this police power 
includes regulatory authority over aesthetics. See People v. Stover , 12 
N.Y. 2d I162, 2lf0 N.Y.S.2d. 73^^ 01963); Cromwell v. Ferrier, I9 N^Y.2d. 
263; 279 N.Y.S.2d. 22 (196?^). " " " " 

i 

Executive Law § § 806 and 802 (56) . 

13 

^ See Executive Law §§ 807 and 808. The genius of the Act is its 
recognition that certain regulatory functions are best performed at a 
regional level and certain others at a iucal level. This point is. elabor- 
ated under "local Land Use Regi^^ 

Ill- 
Euclid V. Ambler Realty . 272 U.S. 365, (l926)r has lent its name to 

the traditional approach of subdividing a municipal j^isdiction into 

districts differentiated by. the uses permissible therein. ~ 

15 

The "hamlet areas," congruent with established communities, are 
characterized by intensive existing developnent and relatively highly devel- 
oped public services and facU-ities. Hamlet areas are expected to accommo- 
date much of the Park's future development. All uses are comr^atible with 
the hwnlet areist concept (Executive Law § 805 [Sj f c J ) / The "moderate 
intensity use areas," iwst generally adjacent to nand areas or otherwise 
associated with relatively intensive existing. use, have few physical de vel- 
o^ent limitations and are expected to accept major future residential 
ej^ansion and other development (Executive Law § 805 T^T pd] ) • The "low 
intensity use areas" have reasonable proximity to hamlet areas, and although 
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.they may have some developnient limitations, they are nevertheless amenable 
"to develoiment at a decreased "clensity (Executive law § 805 [3] [c] )• 

The "rural use areas" and "resource man^ement areas" present 
rather severe developoaent limitations and at the same time exemplify the 
open space and natural and scenic qualities so iixrportant to the park-like 
atmosphere of the region. These areas are given protection from intense 
development/(Executive Law § 805 [3] [f] ancl [g] )• 

^'^ The "industrial use areas" reflect existing and prospective areas 
of dndustrial and mineral extraction activity* Executive Law § 805 (3) 
(h). 

Although the guidelines only apply in the event a/ project is sub- 
iect to review jurisdiction, a subdivision must meet certedn minimum lot 
size criteria to escape , jurisdiction In most cases, Exectitive Law §§ 809 
(10) and 810 • For quantification of guidelines, see-fn, 9> supra * 

Two points are in order* , First, in resoiirce ma^nagement 8^^^ the 
guidelines call for avcsrage lot| sizes of U2i8 acres arid in rural -use are- 
M, 8.5 acres. These 'iarge lots" differ 3ja size bu£ not concept ^rcmi 
those validated in such cases as Levitt v. Village of Sandy Point > 6 M.Y> 
.2d. 269, 189 N.y*S.2d, 212 (1959) • Second,, any hint of exclusiorw^ 
ing is dispelled by the fact that the Plan is regional, affording ample 
cureas for expansion at aH economic levels. Even the dissent in Golden 
V. Town of Ramapo > 30 N.Y.2d. 359, 33^ N*Y>S;2d, 138 (1972) , recognizes 
that problems not appropriate for localities to solver may be addressed by 
regional or state authorities (30 N.Y.2d. at 385 /and 391) • 

This- assumes that the activity meets the /statutory definition of 
"land use or deveippment," i.e. that it will materially change the use or 
appearciice of land or a structure or will materially change the ihtensity 
of use thereof (Executive Law § 802 [28[| ) . / 

^ See Executive Law § 810. 
22 
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Ibid . 
Ibid. 



Executive Law § 809 (lO) (e ) . 
Executive Law §805 (U).= 



^ The ingredients of environmental Impact analysis inevitably vary in 
this relation to many factors, such as the Ainique topography and pther 
characteristics of the land in question and the p^arbicular uses to \rtiich 
it^will be put . The statute: has anticipated two important areas of poten- 
tial administrative vulnerability by enabling the Agency to insist upon , 
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such ad hoc information as is reasonably hecessaiy for evaluation on a 
piroject-by-project basis (Executive Law § 809 [2] and by 'preventing proj- 
ect sponsors frcjm gerrymandering their projects through the use of subsidiary 
corporations or other controlled persons so as to avoid or obstruct a com- 
prehensive review of environmental impact (Exective Law § 802 ), 

Executive Law § 809 (3) • 

" " 1 . 

28 ' I 

"The Agency shall /have e^uthority to impose such requirements and 
conditions with its granting of a permit as are allowable within the proper • 
exercise of the police power" (Executive Law § 809 [jlS]] )• 

29 Ibid. . 

^ It is well established with regard to zoning regulations that an 
adjoining or nearby property owner whose property is adversely affected by 
a violation is within equity jurisdiction with standing to sue if he can 
demonstrate special damages > Qr if special dainages can be infers See 
Cord Meyer Development Co . v> Bell Bay Drugs ^ 20 NVlV2d* 211, 282 N.Y^S. 
.2d;: 259, (1968 ) ; Xesro^unior v. Felnberg ,: 13 A.D.2d. 90, ^^213 N.Y.S.2d. 
602 (1st Dept. 196]^) ;V InserrF 'v. Cimlno y 17 Misc. 2d. 883, 18? K.y.Si2d. 
821 (Sup. Ct. Oneida Co. 1958). 

^ Executive Law § 806. 

^ Ibid. 

t 

Executive Law §§ 8OI, 807, and 868. 

oh 

^ Note that unlike the scheme in Article 7 of the AH Model Land Use 
Code, "vrtaich pleuies local ordinances in abeyance untiil approved by the State 
Land Plannixig Agency, the Act exparessly allows for local regulation pKP€^^ 
lei to and independent of itself (Executive Law § 818 [ij ). 

25 Executive Law §§ 807 (f ), 808 and 8IO (2^ . 

2^ Executive Law § 810 (l;>. 

07 ^ ^ 

Criteria for Agency approval of the local land-use program include 

findjbigs that Class B projects will be reviewed for environmental Ijnpact, 
that the overaU. intensity guidelines in effect for the land <^assif ications 
of the ELan have been emidoyed so as to preserve the overall dehsity limita- 
tions, and that the shoreline restrictions of the Plan will be enforced 
(Executive Law § 807) » 
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EEGH'BIPACT ZONING: MAINE'S SITE LOCATION ACT 
Johannes Delphendahl 



This paper is divided into three sections: a brief introduction 
describing the circumstances that generated public support for the Site 
Location Act; the provisions of the act; and an evaluation of the legisr 
lation* 

Brief History 

• The Site Location Act beceane errective January 1, 1970* The Legisla- 
ture reacted to the recognized press^ of i>ossible development in 
areas of Maine . This developm pressui'e was partici:^^ evident in 
the^ coastal region. Several proposals for possible location of oil refin- 
eries, aluminm- smelters, and the deye^ of an ojCtrlK^rb had rbeen 
publicized^ The Legislature reco^ized that the 
resppnsibiJLity for ^he economic and social development of tKe Sta^ Thus 
the Legislat\rre, ija the^ p^^ to the Act, asserted the State's respon- 
sibliity for co^ercial, ind^ and recreational develoiment (or in 
broad aspects for all plmses. of development^ that may effect the people 
and the hat\iral environment • Vslxig the police power , the Legislature 
enacted- the Site LcK^ation Act and thus enqoow the State to regulate the 
location of development involving land resources. 

The Site Location Act 

The Act is administered by the Board of Envlromental Protection, / 
irtiich is ccHappsed of 10 members and one chairperson, each representing a 
segmeht of the pppul affected by the possible development. The com- 
position of the Board is: r ^ 

1 Chairperson: the^ Cgmmissioner of the Department of 

, Environmental Wotection (ex-offlcio, 
votes only iji case of tie vote) 

^ 2 members; air pollution experts 

2 members: public at large 
2^members:- conservation 

2 members: Jjadustrial-cqmrnercial 
2 members: municipalities 



^ Johannes Delphendahl is Professor, of Resource Econ6anibs, Utt^ of 
-Maine at Orono. 
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Scope of the Act 

Approval is required for: 

1. development' of a land or water area in excess of 20 acres; 

2. drilliiig or excavating natxiral resources (on land or xmder 
water) in excess of five acres; 

3« developments on a single parcel of land - structures in excess 
of a ground area of 60,000 square fe,et; 

k. subdivisions « the division of a parcel of land into (l) five or 
more lots, (2) any one of which is less than 10 acres and (3) if 
the lots make up an aggregate land area of more than 20 acres 4 and 
{kj are to be offered for sale or lefi-ee to the general public 
during any five-year period. 

Administration of the Act 

The prospective developer must file an application for project approvals 
The application includes a site plan, a soil map , and proof of ownership: 
{deedO; of the land area to-be develc^d . I^2ii;herm6 ,; technical detad^s 
of the proposed development, and data on water s^^ \ 
(water ana air) eore required as part of the application. F 

The Board must y within 30 days of receipt of the application, taKevone' 
of the following courses of action: / ~ ' \ ~ 

1. approve the proposed develo^aent with or without condition; 

2. disapprove the development - the reasons must be public; 

3 • schedule a public hearing to hear testimony to determine \rfiether 
the proposed develoiinent will substauti^^ affect the environment 
or pose a. threat to the public *s health, safety^ or general^ welfare > 

The Law specifies that the Board must consider these five' areai \rtien 
acting on an application: , J ' 

1. the financial capacity or th;e applicant to carry out theJ project . 
proposed in an acceptable maimer, as stated in the application; 

2. adequate provision for traffic movement to and within the proposed 
develbiment ; 

3. the Impact of the proje^ on all aspects of the natural environment, 
including the quality or the land resotirces, air/ imter, and general 
quality of life iji the siirrouhdi^ 

U. the suitability of the. soils on the proposed site to accept the 
type Md jntenflity of de^^^ 

5* whether the pi&lic's general health, welfare, . and safety has been 
adequately protected. x 
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It shojild be noted that the Law places th^ burden on the developer of 
proving to 'the satisfaction of the Board of Environmental Protection that 
all of these criteria have been met. To meet this burden of proof , the 
prospective developer must submit the application and appropriate data to 
substantiate that the criteria have been met. The scope of the applica- 
tion may range from a relatively simple form for a subdivision of 20 
acres, to a substantial document in the case of an application for the 
possible location of an oil refinery. 

Evaluation \ 

In Table 1 Xhe number of applications processed is Bummariz<^4. 
\ ' - .TABLE 1 
Applicati^s Under Site Selection Law IV 1970-1971^ j 

IV 1970 ly 1971 1972 ' Ty 1973 - 197^^ Total j 



Received 


5. 


63 . 


106 ■ 


102 


189 


1^65 


Ajq^oved 


5 , 
0 


58 


100 


82 


152 


397 


Withdrawn - 


3 


3 


6 




11 


Denied 

Public^ Hearing Held 


0 


2 


3 


20 


32 


57 


'0 


11 . 


26 


n 


7 ■ 


55^ 



Source': Department of Environmental Protection, Augusta, Maine 

Approximately 87 percent of the applications dou-ing the past four 
years were approved. Public hearings were hell on 12 percent of the_ appli- 
cations. Publicity relative to the hearings was concentrated on applica- 
tions for the location of oil refineries either at Machias,Eastport, 
Searsport, or Portland. During Fiscal Year 197^^, only seven hearings_ were 
held', though 189 applications were received. Th? Site Selection _ Act is 
•truly a "legal landmark". bacause the State has taken the responsibility 
for' guiding statewide development . Two acts related to land use were 
recently passed by the Legislature: the zoning of unorganized townships 
(L.U.R.C . ) and the Shoreland Zonin| Act. 

But the State of Maine lacks a compreheiisive land-use plan. Thus, 
decisions rela.tive to the location of development under the Site location 
Act msv "be considered "spot" zoning without the guidelines of a comprehen- 
sive plan. 

If an application is filed and the provisions of the law are met, the 
law states that the Board shall approve a developnental proposal whenever 
it finds that: . ' - 

I 
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!• the develuper has the finaiicial capacity and ability to meet the 
State air^ and water pollution standards; 

2. provisions are made- for traffic movement; 

"SiTift^ia't^ development will not adversely affect the natiiral 
environment; 

kA soil types are suited to the development, ' 

If these^onditions are met, the application must be approved. 

As o^ October 197lf^no site application filed by various firms to con- 
s;truct an bil refinery has been approved, because the conditions stipulated 
in the law\have not been met. 

In suraiary, it should be stressed that the Site Location Ac^ provided 
the State with a legal tool to control development which may affect the 
people or the natural environment of the State. It is hoped, however, that 
a comprehensive land-use plan will be enacted in the near fUtiu-e lAich then 
may^be usftd ^to supplonent the decision-making function of tHe Board of 
Environmental Protection . x 
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DEIAWARE'S COASTAL ZOHE ACT 
David R. Keifer 

In June of 1971., the Delaware General Assembly passed a piece of in- 
novative legislation • the Delaware Coastal Zone Act* Passage of this 
legislation was heralded in articles and editorials across the \ country. 
The Implementation of the Coastal Zone Act has been both heralaed .and 
damned within the State of Delaware. last winter^s energy crisis raised 
serious questions about the use of the Coastei Zone Act. \ 

The primary goals of the legislation were to: | 

^. preserve and improve the quality of life and the quality 
of marine and coastal environment for recreation, conser- 
vation of natural resour^^*, wildlife areas, aesthetics, 
and the health and social il being of the people 

2. pranote the orderly growth of conmierce, industry, and 
employment in the coastal zone of Delaware ccm^tible 
with the first goal; 

3. increase the opportunities and facilities in Delaware 
for education, training, science, and research in marine 
and coastal affairs. 

The Coastal Zone Act 'does not prohibit all industries in the coastal 
zone; merely heavy industry, which is defined "as those that are incompa- 
tible with the protection of the natural enviroimient". It further defines 
the characteristics of hea-^V ihdust34^s as those that: 

1. use more than 20 acres; 

2. use smoke' stacks, tanks, distillation or reaction colxuTiis, 
chemical processing equipnent, scrubbing towers, pickling 
equipment, aad waste treatment lagoons. 

The Coastal Zone Act leaves to the State planner and the Coastal Zone 
Industirial Control Bosird establishment of specific guidelijies as to which 
industries are acceptable within the coastal zone. Since the act was 
passed, regulation of industrial developsnent within the zone has been 
achieved through a system of permits issued by the State Planner for the 
expansion of existing industries or the development of new industry within 
the zone. 
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/ The State Planner has ninety days to grant a permit outright or to 
/grant a permit subject to conditions or to deny a permit. His decision can 
be appealed to the State Coastal Zone Industrial Control Beard, and the 
Board *s decision can.be appealed to the Superior Court*- 

In the period July 1972 through June 1973> the State Planner received 
2k status decision applications. Twenty-two status decisions were given; 
one of these was appealed to the board, and two recent applications are 
awaiting decisions. During this same period there were three permit appli- 
cations, two decisions to grant permits, no permit decision appeals, and 
one decision is pending on a recent application. 

The Coastal Zone Industrial Control Board has acted as an appeals board 
to deal with decisions by the State Planner based on his interpretation of 
the intent of the act. The board has heard k status decision. appeals and- 
has upheld the State Planner in 2 of them. One^-was withdrawn prior to a 
decision by the board. One of the basic failings of this system has been 
the fact that the act defines heavy industry on the basis of historical 
pollution data rather thcui on the new pollution abatement^, technology. 
Industry feels it is being unjustly kept out of the coastal zone. 

The State. Planning Office in accordance with the legislation has, with 
the aid of a consultant, further defined heavy industry, investigated indus- 
try characteristics and' processes in order to? deyelop a uniform system: for 
rating one industry against another in terms of likely impact on the coastal 
zone, and established guidelines for acceptable, types of :manufact\iring uses 
within the coastal zone. A plan for the zone has also been developed. The 
preliminaiy coastal, zone plan^ is iboth a land development and regtilatory 
doc\mient. It contains goals, objecti^^^ cuid development concepts with 
application to the zone 6uxd to^ the State in general. It also recommends 
specific development policies and strategies for the coastal zone, includ- 
ing a land-use plm for the yarious sub-regions of the coctstal zone/ The 
two projK^sals have been put before the public dvj^ing a series of hearings 
within the ttoee counties. The Coastal :Zone Industrial Control Board now 
has these itans under £4visement adopt or reject the definitions, 

guidelines, and land-use plan. 

The State is currently developing a cdmprehensive coastal zone manage- 
ment program ^ich probably will include an updating of the preliminary 
coastal zone plan and development of broadened State development authority 
in the zone, as a result of detailed inventories and evaluation activities. 

This work is a part of Delavra:e*s participation in the National Coastal 
Zone Management Program, for which we have been designated as the official 
Delaware liaison. Our off ice will have both a managerial and a major tech- 
niccLL study responsibility li: this program. , 

The management program to be developed as outlined in our appiication 
to the U.S. Department of Ccmmerce tmder the Federal Coastal ^Z^^ 
1972 includes among its objectives: (r) development of criteria for eval- 
uation of uses of the coastal zone; (2) determination of compatibility and 
appropriate mixes of uses in the zone; (5) provision of ia centralized focus 
for coastal zone management eind concern; C^) structuring of a mechanism for 
interagency and intergovernmental coordination and reconciliation of coastal 
issues . The work program emphasizes the development of managerial informa- 
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tion and techniques, not scientific data, so that every \init involved in 
coastal zone decision-making can benefit from a useful data base and a 
common set of parameters, 

t « . , 

Although the tone of the CoaBlal Zone Act is definitely intended to; 
preserve the physical environment and overall quality of li^e in the zone, 
it also recognizes that part of the quality of, life is ecoi^omic viabili-^y, 
in order to promote economic prosperity as veil as preserve environmental 
quality. Allowable economic activities must be screened/ carefully. The 
first stop in this process is to identify those industries with a definite 
reason and need for locating in th^ coastal zone . / 

The <!oastal zone bf Delaware has definite booondaries as defined by 
the act, but the area is also p£*rt of a larger socioeconomic region der 
fined, not by political bo\indar;ies, but by functional interactions. For 
example, Dover is not physically part of the coastal zone, but it certainly 
dictates the economic viabili'';y of the coastal zone areas in Kent County. 
Therefore, it is not absolutely necessary for a plant to locate in the 
coastal zone in order to provide jobs arid income to residents of the zone. 
Tims, a plant considering/ a lo cat i^^ in Kent County can benefit the entire 
county by locating in Dover. If there is no econcmic need for locating in 
the zone, equal ecqnomii^ benefits for zone residents can be realized by the ' 
plant being located outside the zone. 

f 

On the- other hfmd, seme industries may need, require, or be. ideally 
sxiited to the coastal zone . If locations^ in the zone cannot be obtained, 
such industries may not locate in Delaware at all. In this case, industry 
should be evaluated for its cgaBpatibility with the puiTpbses of the Coastal 
Zone Act. If an industry does not require a coastal zone location, it 
should be enco\iraged to locate in another part of Delaware. 

The re^tions of industrial representatives during the public hearings 
were geriercLlly negative. Industry and labor interests cojitend that the use: 
of historical data does not take into account the Improvements made through 
research to reduce or almost negate the potential to pollute. The act as 
it was passed prevents industrial uses that may pollute if anti-pollution 
equipment should break down. It fails to balance the needs of industry, 
labor, the private citizen, environmental quality^ and ^ sound: ^^e de- 
v^opmerit i Through the public^ hearings we have learned thati^we may have 
to compromise on certain definitions and guidelines and on the land-use 
plan for the coastal zone. 

The Coastal Zone Act specifically forbids offshore gas, liquid, solid, 
or bulk product transfer facilities within the coastal zone. However, off- 
shore continental shelf oil and gas development are a distinct possibility 
1^ light of last winter's "energy crisis" and the possibility of further 
problems this winter. This could have a definite impact on the character 
of the coastal zone. 

In 1970 coastal zone land axxd water usage consisted oft 

IO5& of the land in residential use; 

1^ in- coBomerclal use; 
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1.5^ in industrial use; 

87.5?t^in all other uses, including agriculture, voodland, 
wetland, wildlife iDaixagement, and parkland. 

In 1970,. according to the Technical Report of the Delaware Bay Oil 
Transport Cccnnittee, there were Wf,555 acres . public outdoor recreation 
land in the coastal zone (out of 62,U31 acres stat^.- Tide)* This included 
three federal wildlife refuges, five state parkr cwenty State Fish and, 
Wildlife management areas, and two mxmicipal pr ^s, 
« - <^ ' 

In addition, approximately 3,6CX) acre? land in and near Lewes is 
held in public trust, and private conserr ^ -on groups such as Delaware 
Wildlarids hold about 8,100 aoxes of coastal zone land. 

By the year 2000, State-owned recreation land is expected to more than 
double, and combined federal and State ownership in the coastal zone is 
expected to reach 82,000 acres, compared to Ui4-,000 acres today. 

In the water of Delaware Bay there is substantial acreage of State 
subaqueous land leased for private sheJiftsh production. Sport fishing is 
a ma j OF form of irecreation in the Delaware River and Bay and the tributar- 
iies south of Delaw^e City. ' ■ , 

Recreation demand in the coastal zone is Mgh and continues to grow. 
In 1970> State park attendance in the coastal zone attracted three and one- 
half miiLion visitors, about 50 percent of vham were out-of-state visitors. 
Delaware's outdoor recreation resources are available to U5 million people 
within one day's driving time of the State. 

I * 
Of the total 115 rmile Delaware shoreline, 97 miles are considered 
suitable for recreation. \^ 

The road density, thai; Is miles of roadway per square mile of leuad 
area, in the coeustal zone i^s Wbstantially less than in inland Delaware. 
In addition, with the excepVi^of a few major roads, coastal zone rba^s 
have design qukLities limitijig \hem to light traffic (average: daily traffic 
volumes of fewer than 100 vehicles^): and aire not suited to intensive traffic 
volumes associated with industrial or conmercial use. The recreation value 
of Route 9 in New Castle and Kent counties in teims of scenic value and: 
historic heritage was particularly noted by the Goveri^^ Torce on 

Marine cmd Coastal ^Affadrs, which proposed that, there be a plan for protects 
ir\g scenic and historic attracti ons such as the Route 9 corridor. 

Given the impacts of the energy crisis and the federal goverxanent • s 
views on off-shore oil and gas operations, the potential conflicts between 
the oil and gas industry and petro-ch^iccLL plants on the one hand, and 
residential, resort, and recreation land uses, wildlife management, environ- 
ment conservation, historic and scenic values, on the other hand are apparent 
and very serioud. The conflicts between an dli refinery or tank f aiBl and an 
adjacent residential area, public park, or wildlife area cover a spectiw 
from environmental pollution hazards and aesthetic quality deterioration to 
avedlability and values of land and excessive demands made on roads and ' 
other public services. 
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It was to avoid these conflicts that the General Assembly enacted the 
Coastal Zone Act, Any large-scale production of offshore oil or gas near 
Delaware would most likely create pressure to amend this law to allow 
onshore storage and refining facilities and other related onshore indus- 
tries to locate in Delaware's coastal zone* If the offshore oil and gas 
industry becomes established on the Mid<U.e Atlantic Continental Shelf, it 
is likely that Delaware will have to face up to the question of continuing 
its present regulatory policy or changing it to accommodate to the onshore 
needs of that industry. 

The real test of economic impact will be how many Jobs for \memployed 
. Delawareans will be provided, or how much the income level of cur lal?or 
force will be raised. 

Several types of problems have come to light since the passage of our 
Coastal Zone Act. The first set of problems deals with governmental rela- 
tions - particularly the question of the state government getting into the 
zoning business after historically delegating this role to local govern-^ 
ments. The Delaware Coastal Zone Act did not take any power away ftom 
local governments in the statute Rather, it in^ppsed a State agency in 
the uureaucratic process^ wid gave that agency veto power. It set up ad- 
ministrative power for the developBient of a plan but did hot ^provide for 
legislative adoption of the plan in. a ^manner similar "^to local zoning whe^e 
the governing body adopts zoning ordiiiance* 

Another problem with the Delaware act is that it does not .contaiii a 
ciear definition of heavy industiry. It prohibits vjarious ac- 

tivities based on generea traditional characteristics and. assigns final 
authori-fy to an appointed official (the. State Planner;) and an administra- 
tive boaird (the Coa^stal Zone Industrial Control Board). 

Tlie final problian,. and perhaps the one with the most long-term signij?- 
icance, is that the act and associated publicity put forth the Ijrqpression 
that. Delaware was stoppii^ industry in the coastal zone, and hence we were 
against growth* In fact, much of the coastal zone Is not suitable for any 
kind of industry. In some areas, the resort industiy woxdd make other 
industries unfeasible. 

The State of Delaware needs to have the Coastal Zone Act survive the 
problems it now faces. We must review what has happened >dth the^^^a^^ dur- 
ix^ its lifetime and determijae how to best inrotect our naturci resources, 
^wMle providing sites for the industrial development needs to keep Delaware 
— prosperous. 

The decisions reached must be backed up by prompt action on the part 
of the State and all the local jurisdictions involved - if we are to be 
successful in reaching our goals • 
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FLOOD RISK MANAfiEMBNT — LESSONS IN IHTER-GOVERMMEaJTAL 
ENVIRONMENTAL AND LAND USE CONTROL 

Bavid J. Allee'^ 



Recent changes in flood risk management programs — many in response 
to the record 1972 floods - should provide experience useful to a wide 
variety of environmenteLL problems where land-u8e controls seem to^be at^ 
issue. There is a general trend toward expanding the authority of higher 
levels of government in an effort to increase the consideration of region- 
al, statewide, or national values and reduce the parochial influence of 
local governments. The recently defeated National Lemd-Use Policy Act 
might have moved ^the nation in this direction^^ a very broad front.. As 
Bosselman and Caliies (1972) poin^ out, inciny states have adopted a variety 
.of forms of regulatory measures that fit the trend. 

This paper will review recent changes in the federal flood insxxrance 
program tha^ add new sanctions for regulation of land use in the flbod- 
plain.- The^e will be placed i^ context, with regard to other measures-to 
manage flood risk and with regard to the general problem of inter-govern- 
mental influences on land use . Special attention will be given to^ the 
potentially key role of the state as exemplified in parti ciaar by 6he 
domplementyiry legislation passed by New York but developed in a number of 
other states as, well. 

Individuals and communities that occapy the floodplain, acting as 
separate decision makers, have many incentives to te&€t actions that actual- 
ly increase the ;Overall risk of .flood damage. In spite of millions of 
dollars ffpent on flood prevention, flood damage figures se^ to increase 
over xhe years. A climax came / in 1972 with: 0^ Storm. Agnes, the 

Rapid City disaster, floods on the Mis in the Pacific North- 

west. Losses were in the memy billions, with over 350 lives lost and 
URffieastira,ble private suffering. 

Building in the floodplain= not only poses a risk for the individual 
but often increases the risk for others. Urbanization can increase the 
amount and speed of runoff by reducing infiltration. Filling and building 
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too close to the river can cause a previously harmless flood flow to back 
up and flood much more property. Doing with "you^s" or "mine" what we 
choos^\can make what is "ours" much more of a problem. The solution^ is to 
undertake a variety of public and private isictions so that together the risk 
.of floodXlosses is reduced to more tolerable levels. 



Broad. Strategies — > Relief 5 Flow^ Location 

In response to disasters, such as major floods, the nation has evolved 
a series of relief measures impressive in scope and generosity. Indeed, 
some who have studied the provisions seem to conclude tha.t a conmniriity ^ 
can't afford not to have a flood. Obviously, some victims would prefer not 
to have had the honor of being chosen. But the outpouring of assistance to 
put things back the way they were is one way we spread the risk. Indeed, 
the cost of flood recovery has been an Important incentive to finding ways 
to avoid flood damage. 

The 1936 Federal Flood Control Act begwi a response that put primary 
emphasis on changing the flow of water. Dams, channel liiprpvements, and 
levees have been installed to give partial protection to most of the cities 
in the nation. Some argue that the re si3^t is to^^^e and "unreasr 

onable occupancy of the protected floodpla,lns although there is little hard 
evidence on the relationship between occupant's risk perception and control 
devices. But every structxiral measure has itf^/ll^^ Millions in damages 
from floods -that are below those limits have b^^ The protection 

may be taken for granted arid= those limits \inderestlmated by developers and 
local officials alike. Nonetheless, ;Short of redevelopment and relocation, 
there is little else to be done for many of our existiiig "urbanvareas. 
Pittsburgh, and most of the urban areas-aloiig the Columbia and Missouri 
rivers, would have had major damages in 1972 but for the extensive protec- 
tion works they enjoy. 

The major long-run solution must be to locate, and relocate, our 
activities so that -they are sensitive to the ri^^ floods. Some activi- 
ties are more prone to dainage frcmi high water than others. Parks and c^en 
space are needed by every "urban area; floodways can provide such amenities. 
Buildings can be built to minimize water damage, = often withiji the raiige of 
existing good construction: and design practice . But these adjustments to 
flood risk apparently won't happen without quite ^ d^^ local Imowledge 

of risks, financial incentives;, eaid regulattons thwi we have h^^^ Several 
recent chariges in the politics of water development and re sxiltihg program 
changes give some promise that a new "bali game" is in the making. 

What is clear is that no single approach' to the problem will "work." 
Technically, no single approach does it all. Economically we cannot afford 
to put enough resources into any one solution. And politically we can't 
e^qpect to develop enough support for any one program. Perhaps the biggest 
problem to be faced is the politiccLl problem of risk awareness. Right after 
a major flood many are aware, but the push is to recover, to =get back to 
normal. As the memories fade, the public will to act fades. The course of 
action left is to seek to build sensitivity to flood risk into as many of 
our public actions as possible. .For this to happen; private and public 
advocates of flood prevention are needed at every level of decision making. 
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The Nev Politics of Water Resources 



Water development projects have tWditionelly been fueled with the 
energy of local support (Ingram, 1972) A Even though national agencies — 
the Corps of Engineers, the Bureau of Reclamation, and the Soil Conserva- 
tion Service— are the major purveyors of such projects, an examination 
of their structure of decision making showsv that they depend heavily upon 
local Inputs. Local leaders provide much ojK the Information required to 
define the project and the agencies certainly\depend upon them to obtain 
the several essential congressioneil approvals a^equired. In the past, one 
congressman woiild be reluctant to get involved in the project of another. 
Most participants worked hard to move each project along, as all had; a 
positive stake in the process. - With many more projects in the pipeline 
than could, be built ~ the backlog of authorized projects is well over a 
decade *s investment — strength of support and lack qf local conflict were 
essential to a priority status. 

This has changed with profoxind effects for flood risk management. 
Enviroimjenteil groups in particular are often legitimate ,particip^ in 
the decision^naklng process. An environmental issue oallai forth a consti- 
tuency that cuts across project areas and congressional dis^^ The 
threat of escalation to a natioiial issue heoigs over the simple* st ^radi> 
t ional pro j e ct . And environmentaiists are unlike more trawiitional 
Interests idio have participated in the past. The water agencies have^ h^^ 
^ littre to offer that they want. 

At the same time, local leader s^^ and coiigressmen have a much wider 
range of federal\,progreans in which they can participate to do good things 
for thejLr community. AJLsq, more and more state and local agencies are 
developing the capacity to britog technical e:q)ertise to bear on water 
problems. "The water agencies have less of a monopoly in judgiiig the alter- 
natives. / 

The easy water develojment choices have been made. As in many of our 
natural resources^ further development alpiig t:i*aditional, 11^^ 
lines can only take place by affecting other interests. Third-party or 
externality effects jare increasing. If someone's current use of the re- 
source is not :ad.versely affected,, there is now the clearer perception of 
the prospect of some futureioptt^on being affected. Many more are affected 
by resour.ce development decision^^ Many laore want access to these deci- 
sions . The result is ' increasing levels of conj^Lict surrounding traditional 
water development projects and lower rewards for many of the participants 
in the decision process. Con^pressionai interest has fallen off. Budgets 
' have either been static or at least have not ejqpanded ae fast as have the 
problems needing solutions . 

The prescription for this state of a^alxs has three pares (Allee and 
Ingr^, 1972) ' all of which seem to. be coming about ; First, a broacLer 
bargaining aremi wpiild allow more interests to -be acccmmodated. Hood con- 
trol must be a pwt of a ixrocess that looks at many other concerns more 
than those that can be satisfied by multiple -purpose dams. Second, poten- 
tial conflicts nnist be identified ear^ Environmental problems^ if they 
rare .to be accommodated successfully, must be surfaced even before the 
* impeudt statement is written. Third, if^the agency program mix is expanded. 
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iJt will be easier to find combinations of actions which will attract the 
necessary support • 

A Realistic Federal Approach to Floodplaln Management Projects 

In section 73 of the Water Resoxirces Development Act of 19714-, signed 
by the President in March, the Congress has signalled\that it is willing to 
seriously consider putting federal funds into non-traditional approaches to 
flood-risk management. It strengthened this signal by authorizing two 
projects that had not been recommended by the Office of Management and Bud- 
get. Essentially, any means to reduce floofi risk that can pass the benefit- 
to-cost test is now eligible for at least 80 percent funding, 

a;^,e two Tinconventional projects authorized are worth thinking about. 
They represent just the sort of long-run soliitions^that local governments 
have been unable to Implement without outside incentives. Such approaches 
have been advocated for years but only raxely accanplished, and then on3y 
with unusual leadership. It is perhaps time to make them the more usual 
approach. 

The Charles River (Massachusetts) Project is simple enough in princi- 
ple : prevent the loss of the natural flood storage in the 15,000 acre S; of 
wetlands upstream from the flood areas. Pillixig, draiiiing, wid buildJ^ o^^ 
these wetlands not only reduces the capacity to hold back water, it actualiy 
increases the amo^t and speed of the louioff . ^ But how can w keep such 
development from taking; place? Exhortation to local governments to use 
their landruse control powers to protect ^^ddwnstream comrai^ 
much promise. Buying development easeiaents, or slmp^ the whole title, is a 
surer approach. Some $8 miliion is now authorized by the State of Massachu- 
setts . 

In 1970 I wrote the fbllowii^ about the second project authorized: 

"Prairie du Chien-^(Wisconsin) is one of several demonstration 
projects being developed by the U.S. Army Corps of Engineers that 
does not involve reliance on conventional structural^ 
In this case, it was clear that no structural measures could be 
justified to protect the some 1,000: ft^ du Chien residents who 
live on a low-lying island and adjacent mainl^^ 
regularly by the Mississippi River. This project has the potential 
of developiiig new federal re-location polic^^ 

"Interestingly, most of the people involved are either enthusias- 
tic supporters of the concept,'^or at least accept it. The congresscaen, 
the local officials, and-many others responded in this-way as a result 
of a carefully developed participation i«rogram. Careful^ step-by-step 
exploration of the problems\ of Imoplementation *and liberal dose^s of 
imagination and hoped-for funding seem to have produced a successful 
nonstructural pr o j ect . If the Congress an>roves , the city will develop 
a relocation area on higher .gro\md with assistance f^ 
Further, the project wiH spend up to $1.1 million to move some houses 
onto new foundations and to biiy others for razing. Owners of the 
houses that will be taken down will be reimbursed to obtain equlyalent 
new hemes. « 
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"Prairie du Chien* s floodplain will become a recreational area 
with a historic site and two marinas remainip^ on it. No flood con- ^ 
trol works should stem from this caaraunity.. Appropriate controls to ^ 
zone the floodplain against further developnent are now required and 
have been since 1 Jemarjr 1968 when a Wisconsin law was passed to 
that effect. Indeed, if a local coinmunity does not now zone a flood- 
plain, the Wisconsin Natural Resources Department is empowered to 
write such ctn ordinance. 

"This type of approach with its solid program development char- 
acteristics and adequate attention to jbnplementing details and • 
compensation is what is needed. But for this >Vo be a real alternative 
we have to 'be as equally willing to spend money to achieve it as we 
are to build dams and channel, works. Once we have established that, 
then the existing rules to reqjiire a nonstructural plan and the demon- 
stration that structures recommended are superior to feasible non- 
struct\iral approaches will take' on seine meaning." 

It is encouraging to note that at this time the floodvproblems of the 
Binghamton (New York) area are being reviewed with these approaches: i^^^^ 
mind. Had Tropical Storm A^es dumped its 15 inches of rain uqDstream ftrcaa 
Binghamton, only a few miles: from ElTnira eand Coming, the damage ftrom Agnes^ 
in New York would have been much greater. The mnnber of urban blocks lii- 
"undated would &ve been 6pO rather than about 200. The prospect of relo- 
catJig the 'ictivltiM on that mMy^wbeui blocks is a bit atj^efiiig, but 
the hope at ieas-t is 'that the practical limits of relocation wUl be 
seriously ea^ored. 

A New Prospect for Small Watersheds 

Section 73 of the Water Resources Develc^ent Act of 197^^ should not 
be limited^ to the large project and large problem setting. SmaH water- 
shed projects usually carried oufc under PL 566 by the Soli:;C6nservation 
Service also have the potential of using:, this authority. Perhaps the 
congressional strictures to ^hasize farm flood problems in this program 
can now be eased and some of the untapped potential of the small watershed 
aK)roach can be realized. In New Yprk,= the County Small Watershed Protec- 
tion Districts and the technical and organizational assistance available 
ft^can S.C.S. rand the County Soil axid Water Conservation Districts could be 
used to deal with m£my vealng^ sma^ fl.ood situations. These problems are 
cert_aihiy not confined to small rural ccaimiunities . Brocme County, for 
exjWBple, even under the more limited authorities, has found this to be an 
effective tool in the Bir«hamton region. 

But the small watershed offers anothei* possible flood-mitigatlj^ 
oppbrtimity.. The problem is in having adequate warning that a flood is 
ccauing. On many major rivers the Federal Weather Service is able to pro-? 
vide many hours of warning. But where the physical situation is such that 
six hours or less is the :best you can expect, the federal system offers 
only limited help. A local self-help program usijog local observations and 
interpretation "is not difficult to design. The few successful efforts— 
Olean, N. Y., for exwnple indicate the value of such a syston. ^The 
problem is getting mich a system organized and sustained over the years. 
Watershed organizations are called for, but they need technical assistance 
and other support that j:ould come frc^n state or federal agencies or perhaps 
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basin organizations like the Susquehanna River Basin Ccxnmission idiich is in 
fact developing such an effort. 

Flood Insurance — The Canagunity Sensitizer ~ ^ 



Recent changes in the federal flood insurance program and complementary 
state legislation should make many more aware of the risks they face as well 
as encouraging more effective floodplain regulations. Existing development 
can be covered^through private companies by subsidized insurance. Once the 
detailed data are available for setting the rates, all new building must be 
covered by instirance at full actuarial rates. Before the detailed data are 
made available by the Federal Ijisurance Administration, the community must 
adopt a permit procedure for the designated high-risk areas,, and then the 
subsidized insurance is made available, Instirance will be required for any 
mortgage issued on improvements in the high-hazard areas by ^federally regu- 
lated or insiu:ed financial institutions. Also federal aid, including flood 
relief payments , in these hazard areas will be limited tinless the community 
qualifies for the program, Qualifiba-tion requireis the adoption of regula- 
tions that specify how construction will be made sensitive to the flood risk 
ffhown by the detailed data. 

The sanctions: on individual mortgages and on federal aid to caopuni-? 
ties^ as well as expanded eov^age, were added to the program in latte 1973 
±n response to ttie 19^2 the voluntary 

approach had attracted only a few communities and very few property pwners. 
While: they promise to make the program more effective in discoiiraging risKy 
use of the floodplain, they will the program under very substantial 

pressure. In paxticxilai^, the mortgage provisions may raise consi^ierabie 
\incertainty in the land market that will-not be dispelled^at least until^ the 
program is w^ll understood, and perhaps not until the final detailed data 
are made ;available . It may tsike as long as a decade for -che data to be gen- 
erated, CoBomunities, like land owners, have been reluctant to label their 
real estate with the levels of risk caLLculated by the hydrologists. Also, 
naif communities have-had major conflicts over the adoption of the kinds of 
controls called for, ^ ' ' 

The existence of floodplain infoimation and controls should stimulate 
interest, iri other approaches to flood risk management. Dams and channel 
work should be easier to iiranslate into perceived benefits. Relocation and 
flood-proofing should make more sense to more people • 

" The Need For a Coniplementary State Program 

Higher levels of government influence local actions by ^eaits-in-aid, 
direct services, and mandates. Mandating actions for local governments is 
constitutionally a state prerogative wMch obviously may be influenced in 
tiim by various federal inducements. In the case of the flood insurance 
program it might appear that a fomidable set of inducements had been, organ- 
ized to produce effective local f3.oodpledii majiagoment. However, there is a 
basis for e:q>ecttog less than overwhelming results, and an understanding of 
why and how a shortfall between resiolts and expectations may come about 
should sxiggest how supplementation should be designed. 

In some coooamunities the flood insurance program, with its subsidized 
insurance for existing property and its sanctions through community grants 
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and individual loans, supports a significant existing local interest in 
land-use controls. Proponents of such techjiiques are reinforced by the 
requironents and can take advantage of the expertise offered, undercutting 
opposition by pointing out that the co?nmtmity now Jms no choice, at least 
for the floodplain* But what about the c(»nmtmities lix which/ no 
tic local group is significant in local affairs? As others have observed, 
there is reaspn enough to expect effective filibustering and bargedJ^ing if 
not. outright noncompliance (Holden, 1966; Derthick, 1970; Ligram, et^jl., 
197k; Hahn, isrrh). I 

Even with the best of intent most smfiQjL, usually rural communities 
have little -expertise to put into a floodplain management effort,. Others 
will.not share the objectives of the program and have the capacity to frus- 
trate the intents This the program proposes to correct by providing all 
with the data and analysis needed* Rather than a grant to fund the work, 
the Dep^tment of Housing and Urban Developjnent , of ^ich the Federal In- 
surance Administration is a i)art, will contract to have it, done • ^In the 
Susquehanna this is being done through the Basin Coonnission, relieving 
hud's strained contract supervision resources • But ^at about the match- 
ing up of ordinance with data, in the initial drafting of the regulations , 
their amendment, a^d their enforcement? It remains to be seen how much 
the Congress will provide for the agency resoitrces are not lii 

place at this time . I\irtheCTiore , HITO, like any agency dealing- with local 
gbvernmehts , must seek to-mcdJitaLi; gpd^^ working relations^ paxticular3^^ 
with the more iirbeSx-^j^ are most llJcely to have the capacity 

needed to negotiate. " ' 

Much seems to depend upon the response of the bankers and other fed- 
erally regulated loan a€;ents. Th^ must determine if a property is withi^^ 
a flood hazard zone . and require it to be insured. This should be >forkable 
ut puts the pressure on the deflj^ Oftaa there is con- 

siderable technical latitude in what constitutes a orie-htmdred-year 
fre<5xency fl.ood zone . There is the problem of evaluatii^g: futiire^^i^^ 
mfents in channels, effects &f dams, and th^ like. But perhaps the greatest 
threat comes from the iise of varia^^ exceptions by local 

governments where a series of developments, eJJLowed to encroach on the 
floodplaii, could -^^^ phemge the size of the hazard zone. 

The denial of federal grant aid to the non-conformlj3g comimndty'i^^ 
sents a most sensitive problem. These wUJL be grants that both the local 
pec>ple and the granting agencies want cpnsimimated. At the very least , long 
hours of negotiation can be forecast. The likely intervention of ths con- 
gressional delegation wi^ at least involve some awkwaard con 
and may pose the threat of legislative modlficat^^^^ of the prc^am# -A^d 
HTO needs,: to show success in its handling of the as sifpie^^^ 
Sttostantial pressures exist to find ways to accommpdate the recalcitrant 
cgamunities at some cost to the rigor of the execution of the program* 
Vfhat constitutes an Mciptable control prd^ Must a residence ciways 

rfcave its \ri.rst floor above the lOO-year flood eie^^tion? What is accepta- 
ble flopd-piwfiflt f or the other uses that may be placed below this leyelr? 
The scope for bargaining: is there • 

Conqpared to most regulatory profiprajM this one wo^ to have some 

fealrores that should make it more succesi^^^ Existing property owners 
may not ftod thej degp:ee of subsidy (up t<^i9^ in the insurance 
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attractive. They certainly didn't flock to their insurance agents in the 
few communities that became eligible under the sanctionless program. But 
it may be viewed by other participants in the decision-making process as a 
significant compensation for the burdens of the program. The water qualltj 
grants and enforcement programs would seem to reinforce each other in this 
way, although the failure to fund the grant side is probably *iurting the 
support for the enforcement side. Also, the popular acceptance. of avoiding 
high ,flood risk locations would seem to be high that is limited- by the 
extent to >rtiich high risk is perceived as something less than the hydrolo- 
gists' 100-year zone. 

' New York^s Response to Floodplaln Regulation 

Wisconsin has had a mandated floodplain regiUation program since 1966. 
A few other states had followed suit prior to the late 1973 amendments to 
federal flood '^isurance programs that raised the coverage and added the 
sanctions. Nc»f had a governor's bill in its legislature in early 1973 
that used the Wi^, .usin program as a model, adding to it features which 
students of the Wisconsin experience had^found desirable (Yaangen, 1972). 
It essentially provided for a local zoning of the floodplain subject to 
state guidelines, technical rissistance, and local enforcement, with the 
threat of state assumption of either responsibility if hot performed ade- 
quately. Reaction^J;n'!^h^ State Assanbly was to seek a county interyeiiirig 
role be-^enJLocaT^d State, actors to further pjrotect the hoine-rxuLe princi- 
jgle^Jnterestingly, when the federal amendments became known, this was 
-dropped in favor of limiting state intervention to only those ccamminijbies 
tor be designated jy HUD as having flood -hazards, and liiniting the state to 
onJy constraints oh floodplain use sufficient to qualify for the federal 
insurance. 

New York has seme I55O local jurisdictions. Of these 96O are towns, - 
the remainder are divided between villages and cities. Over 1000 are 
expected to be designated by HUD as containing one or more flood hazard 
areas. How many of these will accept the State's offer to^aw up the or- 
dinances and/or eiif or ce them once adopted? While some; will find the threat 
of Sta.te intervention :and of fer of technical assistance a sufficient rein- 
forcement to local interest for land-use regulation, there will be those 
small, rural jurisdictions that will be quite happy to let the State take 
the heat trm their constituents. And seme communities which lack building 
permits and building inspectors now will find it touch easier to let the 
State provide this service than to do It themselves or join with their 
neighbors or let the coxmty do it . 

Technical assistance trom the state, however, should facilitate inter- 
municipal coordloiation and cooperation* It st^ald provide expertise which 
can be used to bargain with HUD^ Professional values in,im[plementation, 
uniformity between jvirisdict ions, linkages to other flood rii^ and water 
management alternatives ayad plans should be enhanced* Xx adequate resources 
are forthcomijog, it should be possible to monitor the cumulative effects of 
exceptions and variances, and at least give the local land-use regulators 
access to the kaowledge of such effects, .if not reinforcement in its appli- 
cation. I'- would seem that the likelihood of two agencies (HUD and the 
state )t finaing enough resources between them to do the needed foUow-i^) 
would be greater than if only one of them were involved> 



0153 



ikh 



However, it should be noted thAt the greatest advantage in state in- 
volvement may be in th^ constitutional question of who has the authority 
to mandate a local government action. It should be clear \mder the New 
York statute that local cooipliance is indeed mandated. This is an addi- 
tion- to the incentive of the federal sanctions. 

.Similarly, the use of the police power to achieve floodplaln regula- 
tion should be enhanced at least insofar as any challenges based on the 
taking issue are usually not as important to the use of the police power 
as is the attitude of the enforcing officials; nonetheless, it is not 
without significance. Now the state is more likely to be a party to the 
6u:tion. Also, it is clearer to the courts that this is a socially sanc- 
tioned use of the police power; cause and effect should be more clearly 
identified, at least to the extent of the subsidy for insrirance on exist- 
ing buildings. seme compensation is provided, and although the cost is 
affected, there is no particular prohibition on uses of land similar to 
those on surrounding parcels* Wiile these are point r that have sustained 
land-use controls in the past and exist technically under the federal pro- 
gram alone, they should be strengthened in the courts* eyes by being 
reinforced by a state legislative act. 

Flood Risk-Management as an Exanqple of Step-by-Step ruxicy Development 

Public policy chanfecs cone in a series of incremental steps, rjarely 
in large sweeping reforms (Idndblom, 1958). It is easier tp get agreanent 
for proposals for limited changes where the remedy is weU defined and 
clearly linked to a particu3.ar problem. A national. land-use policy act or 
a coarpreh^nsive state land-use control program is nnich more difficult . 
Uncertainty about who will be, affected , and how, is enough to cut the 
chances for support. Agricultural districts, or proteccion for tid£LL wet- 
lands, or a stream protection act, or a floodplcdn management bill, offer 
approaches that attract support. Several problems are posed by this proc- 
ess that sho\ild be recognized particularly by cGiHuTOnity and envircnmential 
leaders. 

First, this is a remedial process of diagnosis and prescription. 
Changecin programs are mde, and their effect should be assessed — not 
only on the direct objec-*3ive but on side effects as well. The response to 
the changes will first cone from those ^frho have a direct, immediate anC 
tangible stake. Those who are affected less dire'Jtly, in smaller ways, 
and less tangibly, will react more slowly if at aU. And in today's fast - 
moving world, the "turn around time" for revising program changes is much 
shorter. This increases the burden on those w'ho would represent the broad- 
er, more diffused interests. 

Second, it is inci isingly difficult to see how these many programs 
fit together, where the^ complement each other, and where they counteract 
each other V It may be harder to do this at the highe:; levels of govern- 
ment than at the lower; the syst^ is so complex and responsibilities so 
specialized. Yet the local community seems to have so many constraints 
placed yxpoA it from outside. Ag»:in a special challenge is put to our com- 
munity and environmental leadership to know their local situation and to 
take responsibility for getting it reflected and understood at higher lev- 
els of decision making. 
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MASSACHUSETTS WETIAHD PROTECTION lEGISIATION 



John H; Foster 



The Massachusetts wetland protection legislation takes two forms. 
Under one, the Cconnissioner of Natural Resources initiates action, vhile in 
the second, the person or agency hoping to alter the wetland initiates the 
procedure. . • 

Under legislation enabling the Ccmnissioner to initiate action (Chapter 
130, Section I05 of I965 for coastal wetlands and Chapter I31, Section hOk 
of 1972 for inland wetlands), orders may be issued, with the approval of the 
State Board of Natural Resources, to regulate or prohibit dredging, filiiiitg, 
removing, or otherwise alterLig or polluting wetlands. Wetlands axe defined 
by the use of such words as marsh, meadow, and swanqp, and the 1^^^ clearly 
ijiclude nood-prone areas within the^ d The public 

purposes to be served by the orders are the preservation" and promotion of 
the public safety, private property, wildlife, fisheries, water resources, 
flpodplain areas, eiidvagricultiire. ' 

The process of issu3iig orders first involves a decision about land to 
be included and a precise determination of the owners of the land and their 
boundary lines. A public hearing, is then held with notices^ to ail land 
owners and to a long list of local and State govemmerit agencies. Orcers: 
are then drawn up, approved by local government selectmeh or the city coun- 
cil, and issued by recording them along with a X±ftt of assessed pwiers in 
the Registry of Deeds. An affected owner can ask an appropriate court to 
Judge if the order constitutes a taking without ccwpensatioh. If the court 
decides in favor of the landowner, the; Cconiissioner* may take the ffpeci£Lc 
parcel of land in fee or lesser interest by eminent domain. 

Excluded from limitations imposed by any orders is the Improvement of 
land' or water for agricultural purposes, although subsequent non-agricultural 
use of land so Improved is subject to any orders. This exclusion is pco^tllc-- 
ulaxly impcftant to cranberry growers in the State. Also excluded are ^^^^^^^^ 
activities of nmerous State agencies such as the Bepartaient of ' Pi;a>lic Works. 

To date, approximately 26,000 acres of coastal wetlands and ^,000 acres 
of inland wetlands (mostly floodway land) are under orders iss\ied under these 
two laws. Since a court test of these two laws has yet to be initiated, it 
is reasonable to asmme that the orders which have been issued axe not lim- 
iting landowners in any serious way. This assumption is reinforced by the 
necessity of local government approval of the orders. 
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Since there are about 327,000 acres of ftreshwater wetlands in tiie 
State (not including normally diy floodway land) and 52,000 acres or coast- 
al wetlands, many neople with a concern for the protection of wetlands feel 
that work under this legislation is proceeding more slowly than is desira- 
ble. Part of the reason for this is the requirement that all landowners 
and" their boundaries be determined, an expensive and time- consuidng 
requirement. The ownership situation of many wetlands, especially the 
larger ones, is particularly obscure since they have had little value and 
-deed writers have, over the years, paid little attention to boundaries 
within wetlands. It has been suggested that this job, at least first 
steps, be accosralished by local, volunteer man and woman power, but the 
Department has not yet accepted this suggestion. 

My own qpinion concerning this legislation is that it gives the pub- 
lic a powerful tool for the protection of both wetlands and floodways in 
the public interest, although the definition of the public interest ex- 
cludes some wetland benefits, such -as their educational and scientific 
values and- their open space and visual characteristics. J^f^^?-^®"*^. 
tion, so far, h&s not realized the protective potential of *he^*°ol- 
is wtly because of the cost involved and partly because the Department 
hasten a cautious stance'on the legislation. The legislation does _ , 
represent a substantial new invasion of the concept of private_prop«:ty in 
laSd and, until it learns how to toplement the law, the Department appar- 
ently has decided to move slowly and only on land where orders do not 
involve much of a hardship on landowner So 

The. second form of wetland legislation (Chapter 13I Section 1+0 of 
197U)1 is much more widely known and understood. This is because^anyone 
wishing to ronove, fUl, dredge, or alter a wetland anywhere in the .State 
must file a notice of intent to do so and receive an order of conditions • 
before starting the work. This law now covers both freshwater and coastal 
wetlands. 

The lands subject to this law include all banks, beaches, dunes, and 
wetland bordering on open or flowing water and land, subject to tidal ac- 
tion, coastal storm fLowagfi; and flooding. Such wetland terns as marsh, 
bog^ and swanrp ore defined primarily by reference to vegetative species, 
although reference is also made to seasonal water levels. 

The public benefits frcan wetlands yrhlcli are to be protected by >he 
legislation are public and private water supply, ground water , flood con-^ 
trol, storm damage prevention, the prevention of pollution, the Protection 
of lind containing sheUfish, and the protection of fisheries.^ The law^ls 
somewhat vague in that it says that a determination must be made on whether 
S^lposSlitc of the work is "significant" to these listed interests. 

Under the law, any person or government agency wishing ta alter land 
subject to the legislation iuust file a Notice of J^^^^^^^^^^?^^^* ^® 

wants to do and its location. He must include a $25 filing fee. The 

^ This new legislation amended previous similar legislation dating 
or-'ginaHy f^om the late 1960's >rtiich had aL-eady been amended several 
tines. The discussion of e^qperience is based on the former law. 
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primary recipient of the notice is the town or city conservation commission, 
but' a copy must also be sent to the State Departments of Natural Resources 
and Public Works • The Conservation Commission then hvolds a p\iblic hearing 
said issues an order of conditions vhich legally govern the alteration work. 
Although there is no authority to deny permission to make the alteration, 
there is no limit to the condition's >rtiich can be imposed^ at least within 
this law* 

If the applicant, abutters, or any 10 citizens object to the orders, 
or if the Conservation Coamission fails to act within the stated time limits, 
an appeal to the State Commissioner can be made. He then reviews the appli- 
cation and issues orders of condition vhich supercede any orders by the 
local conservation ccocnission. ^The Commissioner may also take the initiative 
to become involved in the case, usually because he objects to the orders 
issued by the local commissipn. The local commission is also required to 
give a quick opinion, if specifically requested, conceding the applicabil- 
ity of the law to the proposed activity, but the Ccaiinissioner can also 
intervene here. 

The exclusions in this lav are quite limited. They include mosquito 
control, maintenance of nooding and drainage systa^^ cranberry bogs, 
normal mai^^ and improvement of land for agricialtural use, and emer- 

genby^ programs ordered by State or local governments. 

Actions "imder this law number more than 3000 per year. About 10 per- 
cent involve an appeal to the Coianissioner, and the Cccmissioner initiates 
hisi own involvement in about 3 percent of the .applications . Although a few 
cases have been through lower cpuirts under this lav, as far as,I can deter- 
miite^ none has reached a higher court . This may again say something about 
the conditions being imposed fn landowners. 

In a sense, this legislation may be considered a temporary method 
protection to be effective tintil the protection under Sections 105 and UOA 
discussed above can be impliamented. As such, there is substantial involve- 
ment by a large number 6f pecple, s.ince the basic responsibility rests with 
local conservation connaissions. A substantial amount of general citizen 
interest is generated by the required hearings, and the objectives of the 
law sean to be broadly accepted-. The potential and actual limitations on 
landowners likewise seem to be broadly accepted by both the affected land- 
owners and the general public. In a recent survey of wetland owners , only 
seven percent expressed strong objection to the law, ^vrtiile 22 percent were 
ignorant of it. A total of 60 percent esqjressed clearly positive feelings 
about the law^. 

One of the recent changes in the legislation shifted the primary rer 
sponsibility for the law from the State to the local govermnent level. This 
has generally been regarded as a desirable change. It hot only strengthens^, 
the concept of hcane rule, which is strongly supported in the State, but also 
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gives conservation coanmissions more of a sense of usefulness and puts tlie 
responsibility at the local level where the Impact of any alteration will 
be felt. The change has made clear, however, that there are no qualifica- 
tions required for local commissioners except their appointment. 

Although the law clearly includes normally dry flood-prone land^ the 
emphasis in use of the law so far has been on wetland protection. Jfy 
guess is that few people, either landowners or local ccamnissioners, real- 
ize that flood-prone dry land is covered by the legislation. The coitfplete 
lack of a definition of flood-prone land ±a the law may be partially 
responsilrle for this. ^ ^ 

^ Ity overedl evaluation of this law is that its Implementation is 
achieving a significant amount of protection of the public interest in 
wetlands. Although the conditions iniposed on landowners, to date, may not 
have generated significant court cases, they have modified, and in some 
cases stopped, xmdesirable alterationrof wetlands in the State. The inter- 
ests to be protected are someuAat limited in that wildlife and ctzltural 
benefits, are emitted, but many public concerns are required to be cpnsid- 
eredw The use of the word "sijgnificant" without further definition in 
describing the determination of the benellts of the wetland site leaves a 
' large measure of ambiguity, but experience with the law will gradually 
narrow this ambiguity. The law is accomplishing a reasonable measure of 
its public purposes, but a tougher stance and a broader definition of bene- 
fits would probably be de&irable, if it is to protect the total public 
interest in wetlands. \ 
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ASSESSMBKT EOUCIES AND PRACTICES 
Dale K. Colyer 

Attitudes J policies, and practices of assessment officials have a pro- 
found effect on the assessed value and consequent tax that a land or other 
poroperty owner .imist pay. This is a basic concern for everyone interested 
in agriculttiriSLl and other open-space land uses >^ere the maintainence of a 
sufficiently low tax cost is essential if the owner is not to be forced to 
dispose of the land or convert it to more intensive uses. In those fringe 
areas where development is eventually probable, land prices tend to rise 
but not to the very high levels attained when development actually takes 
place. Nonetheless, the decision as to when the land should be valued and 
assessed for intensive-purpose uses is a matter, largely, of judgement 
where, in most tax Jurisdictions, the assessor has a considerable degree of 
latitude iji determini^ Thuis, the approach of public offi- 

cials and others in a particulax taxing jurisdiction will be important in 
detexmining^when and if a mudi higher tax bill is sent for, say, farmland 
in an carea under developmental pressure . 

The primary reason that ^this topic: is included in this land-use confer- 
ence is the concern expressed by Prof essprConhiih. a^ that there 
appear to be some significant changes in attitudes toward land yeilues. 
These changes are reflected in policies and practices irtiich result in a more 
rapid adoption of higher assessed values for farm real estate. For example, 
in the past it was a common procedure, at least with many assessors, to re- 
assess a tract of land at the -higher development value when the landowner 
had sold two or three lots from that property, but it now ai5)ears more com- 
mon to reassess all the land in an area 'vrtien any development -has occurred. 
This may be done regardless of how remote or limninent the conversion of any 
other tract may be . 

The change described in the preceeding paragraph is, however, only an 
example, and there are many attitudes toward asses ment at all the vaxiouf* 
levels concerned. These include the individual taxpayer, ijocal assessor, 
other elected officials at the local level, s'tate-level tax* administrators 
or supervisors, legislators, and others concerned with property taxes and 
their administration. Many people within the g;roups concerned with these 
issues will have attitudes very different from; those of others. The purpose 
of this paper is not to Xjcatalpgue all the, various attitudes;, policies, and 
practices, although some of that is unavoidable, but rather to determine and 
analyze some of the underlining forces that may be inducing significant 
shifts in the assessment prdqess, shifts that may have what are felt to be 
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tmdeslrable consequences frcm the standpoint of maintaining open-space 
uses for land in urbanizing areas. The evolution of the process is espe- 
cially Important in the northeastern region of the United States, where 
tirbanization affects nearly every square foot .of land, either directly or 
indirectly. 

^ ' Some Historical Aspect s. 

The existing assessment attitudes, policies, and practices have their 
roots in procedures and philosophies developed in the last century - 
although in most Jurisdictions they have undergone substantial modifica- 
tion. The basic concept that was developed in the first heuLf of the nine- 
teenth centxiry was that .all property should bg taxed at a uniform rate on 
an ad valorem or market value basis (15, l6). Previously most taxes were 
based on a per capiia-^ head, or unit basis. The new system was thought to 
aiore nearly be a system based upon ability to pay, that is, the vaiue of 
the property owned was expected to be a reflection of the income a person 
received. The procedure was Implemented, typically, by elected locd 
assessors at the township, vllla^^ sub-county level. In small ^ 

cqmnunities public knowledge tended to insure fair assessments. Most 
state governments, as well as^ local urdts, levied taxes on property, and 
many participated in the process. = 

The c\irrent situation, '^diich might best be described as a hodgepodge', 
evolved frc»n that all-encompass iag philosophy (2, 8, 10, 12, 15> l6, 20, 
2k). In most states, or substate regions where some local options are 
allowed, seme properties or tasqpayers hyave been ex^pted itqm taxation or 
alternatively are taxed at different rates. By deliberately speclfytog 
that some properties wiH be assessed .at one percentage of the meark>it va^ 
ue, wiiile other types ar^ assessed- at other percentages, a de facta rate 
differentiation is imgposed in many other Jurisdictions . Some property 
(goyerranent or church): was exempted from the start of the system but have 
been Joined by a growing list (29) . The list of complete or pcwrtial prop- 
erty exclusions includes intangibles, household goods ^ livestock^ farm 
machinery and equipment, personal property, industrial property, mortgaged 
property, antiquea, works of art, Jewejjry> fars, standing timb«er, and 
busines3 inventories. Persons who have been irtio have been wholly or par- 
tially exempted or received rebates or tax credits include jbhe elderly , 
the poor , the homeowner , veterans and their widows , dependents , and parents 
(gold star), diseJbled veterwis, military personnel, blind persons, oiTphans, 
and "professors at Brown University" . Use value assessments and exen5)tions 
for new industries are only a couple of the .myriad of special provisions 
that legislators have passed for special interest groups. 

The backing away trcm the all-inclusive concept or universal property 
tax was, for seme forms of property such as intangibles, a result of the 
cost or diffixnilty in collection of the taxes, but more frequently the 
changes have reflected a desire to benefit ^ooae particular group because, 
perhaps, it was felt that the tax burden was an tmfair Imposition on them 
r^tlative to the benefits received trota the public sector, as in the case 



Numbers in parenthesis r^fer to reference material listed at the 
end of this paper. 



ERLC 



155 



1 

of the elderly, who do not directly benefit from qurrent school expend!- 
tvires, in the case of use value assessment many legislators apparently ^eel 
that the economic consequences of high tax costs on formers due to market 
value assessments are undesirable. Most of these tax meas\ires are subsidies 
which the public and many legislators might find deplorable and would be 
viewed as welfare statism if made as direct payments. 

Regardless of the i:*eason for the erosion of the property tax base, an 
effect has been to reduce net tax collections and to force up the rates or 
assessments for the remaining tax payers unless some other form of tax was 
substituted or unless some public services were eliminated or curtailed. 
Some states have made payments to the local governmental units to make up 
for the lost revenue, but others have required or permitted the changes to 
take place without providing alternative revenues. 

\ Dejjpite the changes described above, one of the most obvious charax:- 
teristics of the property tax system has been its relative inflexibility. 
Changes that are adopted spread only slowly fran state to state, althoiigh 
there have been several stirges in legislative activity, including some in 
recent years. Thus, many states have given some form of property tax re- 
lief to the elderly, while saQaewhat less but stiOi significant numbers have 
adopted various forms cf p^ceferential treatanent of agricultural lands. A 
study by the Subccmxaitt^' on Ihtergovernmental Relations of the U. S. Senate 
indicated that by ear. ' "^3 at least W states had some form of program for 
the elderly,, generally . -^n income limits ranging from as low as $2,U00 to as 
high as $8,000, but typically around $5,000 (29) • According to Hady and 
Sibold some 31 stat'^s ha^ some form of preferential treatinent for farm lands 
(9),. Senator Muskie, however, concludeii-^^at "... the states have not met 
their responsibilities for making property tax assessments fair, expert, and 
easily understood. I find these results most disappointing" (29, p. v^. 

» 

Existing Assessment Practices 

The trends and force^g that affect assessors tend to cause actual effects 
which are implemented throxagh .assessed values and then translated into tax 
bills. Everyone" is foniliar with the litany of the taicpayer who has been 
faced with increasing taxes due to hi^er assesfiments, higher tax rates, or 
, more commonly both. In some areas the tax bill for an ordinary three-bedrcKxn 
heme reaches into the thousands of dollars category and goes up nearly every 
year. /Taxes on an acre of farmland may exceed all other costs in areas idaere 
the land is assessed at its developmental value. In addition, problms re- 
lated to equitability in the trealanent of taxpayers have been of concern to 
the public, legislators, and many assessors or other local government offi- 
cials. That these have Important impacts canrbe adduced from the frequent 
and vitriolic public debates and complaints about the property tax. This 
disenchantment has progressed to the stage where congressional committees 
have held hearings* and federal legislation has been proposed to induce re- 
forms in the system, which heretofore has been a concern strictly of local 
and state governments. 

An examination of some of the existing assessment practices can be used= 
to help understand the background of the complaints and dissatisfactions with 
the system. For this the results of several studies of real estate assess- 
ment in West Virginia, plus some other independent studies and those reported 
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by the Senate Subcommittee, will be used to indicate some common- assess- 
ment practices as reflected in actual situations (i-, 3, 7, ik). A 
report of the Senate Subcommittee on Inter-goyernmental Relations released 
in 1973 showed that state and local governments receive from about I3 to 
70 percent of their tax revenues from all kinds of property taxes (29). 
The average appears to be about one-third of the total, most of which is 
the tax revenue for local governments and: schools, which often receive up 
to 95 percent of their revenue from property taxes. In at least 38 states 
all or part of the local assessors were elected officials, with no profes- 
sional qualifications needed. 

Examination of existing assjessment practices nearly always shows a 
great diversity, not only between the various taxing Jurisdictions, but 
also within moat tax districts. The variatipns .from one property to an- 
other within a tax district 6cre probably the most usual cause of complaints 
about lack of equity, since most taxes are locally imposed, and' a different 
practice somewhere else does not directly affect a tax payer. The studies 
in West Virginia have shown a vast amount of variation both within and be- 
tween coimties, \rtiich are the tajc assessing "units within the siate, but 
also have revealed some ccmmon practices which have practical and impor- 
tant imrpricatiohs for eqtxity. Many of the practices are not limited to 
West Virginia, as shown by findings in other states T . While Wes^ Virginia 
is not typical of urbanizing areas, a considerable number of -counties do 
have such pressures either from within or because of the growth of nearby 
urban areas, such as the District of Columbia. Furtheimore, "V^ile there 
are imiqpe^ attributes of the State *s tax! system, it has many featiires in 
camion with those of other states of the region. J| ' 

The technique used in the West Virginia study of assessment practi|ces, 
one that freqaehtiy is used, was sm assessment-salesrvalue-ratip analysis. 
For these studies the assessed value is divided by the sales price of a 
property that has been transferred. Since most states require that assess- 
ments be based on true and actual value, i;e., the market value, ratios and 
comparisons of the ratios between different properties can give indications 
of how well the assessments reflect "true values and how equitably these are 
distributed between .properties. Because of imperfections in the land mar-» 
ket, and because many transfers are made for nonmarket reasons for \rtiich 
the sale price does not reflect the true value, care must always be used in 
interpreting the results of such studies. If a large enough sample of 
properties is included in the study, useful conclusions are obtainable* In 
most states or other taxing jurisdictions a fractional system is used when 
the assesfflnents are to be seme percentage which generally is si>ecif ied by 
legisla.ti6ii but which may be only a canmpn practice. 

The major findings from the West Virginia studies include the exist- 
ence 'of wide yfvcip.bi2.lty from county to county ^d within each of the 55 
counties. Similay. jL*ndings have been reported for Oklahcana: (22), Montana 
(28) , and Indiema {2"^ ). The assessment ratios also appeared to have been 
affected by such factors as value of the property, acreage transferred, 
type of property, use of the land, existence of improvements, and location. 
While very few of the relationship^ were true for all 55 counties, there 
was enough consistency to be able to' detect scxne patterns. 

A finding observed in nearly aU cases and for several different years 
is the tendency for the ratios to fall as the values increase of the prop- 



erty transferred. Thus, the more valuable properties are aslsessed at a 
smaller proportion of the^r values than lower priced real estate. Similar 
results were observed for New .York in 1936 (23), recently in Gary, Indiana 
(27), Montana (28), and Maryland (11, I7). In West Virginia £t appears that 
the practice may not be as pronounced in scane of the more populous counties 
in which assessors are somewhat more aggressive and a little more insulated 
from the voter because of the larger population and thuo more^toersonal 
nature of the office. Various reasons can be hypothesized ac causes of 
this phenc^enon, including that it is unfair to fully tax the higher valued 
property because the owner does not receive more benefits than (others who 
pay It end that the more affluent ere apt to appeal to the review board 
, or to j-^rsiiade the assessor to lower the value for personal political, or 
other reasons (f.e., they have more influence!, „To^ seme. -eK^ent. .the results 
could b^e spurious because the land" sold at low prices might not have the 
true market value as the sales price, although the trend seems to holpL in 
neai-^ly all price categories used, up to relatively high price levels,' where 
there appears to be a leveling off from the downward trend. 

Another common practice in the State i£ th^ assessment of larger acrer 
ages at lower ratip^s than smaller acreages and y^xjperties classified as lots. - 
Along this same line all rural properties typic^ll^r were assessed at ratios 
\lower than xirban or suburban properties in most ccoities. Since ^-the larger 
acreages would tend to be farms, it appears that agricultural land is being 
given a break in: addition to paying a lower rate than other commercial prop- 
erties. Lower assessments also hav« been noted for rural land or larger 
parcels in Alabama (26), Montana (27), and Oklahoma (22). 

The lowest average ratios found for any type of property, however, were 
for unimproved lots, i.e., those properties which were platted but on which 
no buUdings had been erected. This generally prevailed whether the lots 
were within towns and cities or in rural areas. Such a practice would seem 
to benefit only the developer and land specxilator . Improved properties,, and 
particularly residential property, tended to have the higher ratios, although 
in some counties commercial property was assessed relatively higher than 
residences. It might be noted that vacant lots pay twice the tax rate as 
either farmland or owner-occupied residences and that assessors may feel 
that this is unfair although in many counties such lots were assessed at 
less than half the rates typical for Improved lots. .The unimproved tracts 
also typically were assessed at lower ratios than improved tracts for a 
series of studies in land transfers in Maryland (18) and Montana (28), but 
the opposite was found in a study for Gaa^r, Indiana (27). 

In West Virginia the State has the power to reappraise real estate for 
tax purposes and did so in a state-wide program between I958 and I967, but 
the Tax Commissioner *s Office lacks sufficient resources to do so on any 
except a piecemeal basis (5, 6, lU). Thus the level of control is strictly 
at the county level. Counties with larger population bases tend to assess 
properties at higher percentages of their sales prices, which can be attrib- 
uted to the need for greater revenue, to the existence of more resources for 
the assessor, and to seme extent to a greater isolation of the assessor from 
the individ\ial taxpayer, vhich size tends to produce. However, many of the 
practices that are common for the State also prevail in these larger coun- 
ties. Thus, even in these counties large creages (farms?) tend to be 
assessed low relative to their sales values vis-a-vjp other property, a 
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situation that may be an unofficial use value assessment. The wealthy 
also appear to be given a break similar to that of the smaller counties, 
but the trend is less pronounced in many of the larger counties. 

Another factor more prevalent in the larger counties, but not excl^ir " 
sive to them, is the tendency to reassess all properties that are sold 
(but not similar properties which are not sold). A majority of the asses- 
sors in the S-late routinely reassess on2y when there has been parcelization 
or the addition or deletion of JjDprovein;5nts • It might be noted that with 
increasing property values more inequities are apt to be caused by this 
routine reassessment of only transferred properties than where that is not 
the practice. 

\ 

Wedt Virginia probably can be characterir ad as a conservative state 
with resi^ect to assessment practices. All. assessors are elected for four- 
year terms, and there are no professional requirements for the office, but 
there is only one assessor per county. The State does assess utilities 
and railroads, does provide some assistance to the counties with a few 
trained property assessors, and has an annual conference with tra in i n g 
sessions for all assessors • Nine coxxnties have comEniterized tax roles in 
cooperation with the Tax Commissioner's Officer, .but thesej cannot be used 
to carry out a computerized reassessment at present. 

Forces Affecting thV Assessment Process 

Most of the practices described in the preceding sections are those 
of assessment processes which can be characterized; as conservative with 
respect to the general attitudes that prevail. There are a number of 
other' forces that are actively influencing property taxation attitudes and 
prac t ices that appear to be of .siifficient magnitude to eventually cause 
significant changes in; most of the states and the subpiits in which assesa- 
ment takes place. The expectatio,^ should be that the types of recommenda- 
tions made by the Advisory Commission of Intargovermental Kelations will 
beccane the xiorm in assessment policies and practices '(27, 29) , These 
recommendations center around centrsLLization and pj^f essionalization of 
assessment axjtivities, the provision of adequate resotirces to adequately 
perform the task* and a more significant role for, the State in the process. 

An important factor in this will I5e, and hafe been, the wideraread dis- 
content with the existing' 8truct\3^^^ \mich has produced high rates and vast 
inequities o There are, however, Ci/her forces acting tUat wt3J: influence 
the rate and timing of Implementation of the reforms or other types of 
changes that do take place in particular areas! The most pervasive force 
that has effected property taxation has been the increasing need of local 
govemments and, especially, schools for increased revenues . Since a very 
large share of their revenue typically is received from property taxes, 
there has been a tendency to constantly increase' assessments, tax rates, 
or both. The elimination of certain types of property from the tax base 
and. the "breaks" given other taxpayers have resulted, in part, from the 
high burdens the taxes impose on many landowners and then have reinforced 
the tendency to raise the assessed value of remaining properties unless 
the states have made alternative provisions for finance of the schools and 
local governments. General revenue sharing, if continued, can have an 
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impact on this prcess by relieving some of the pressure on local government 
revenue sources. 

Economic development and urbanization are other forces that have had 
and will continue to have impacts on assessment. These have resulted in 
land-use changes and rising land prices, not only for the properties direct- 
ly affected, but because of a spread effect, for all land in surrounding 
areas. As indicated previously, individual assessors and others influential 
in the process have an important role in determining how these changing 
values get incorporated into the tax bills of individual landowners. As 
property values have increased it has been easier to increase the assessed 
values. The assessor is merely obeying the laws which call for the use of 
fair market vulues or a percentage of such values. This has been true 
whether the assessor is sleeted or appointed, and whether professionally 
trained or not. Several factors seem to influence the rate, positively, 
at >rtiich the assessed values are raised in response to the increased need 
for revenue. 

The growth of the population and its increased urbanization have weak- 
ened the influence of rural areas . Thus the local goverrments, including 
assessors, tend to be less syinpathetic to the farmers' problems and needs. 
There is less concern that the land will be forced out of agriculture. Many 
local officials, as well as developers, see such changes as positive bene- 
fits since the use of the land is intensifled—jput into its "highest and 
best use— and the tax base is expanded. 

With urbanization and an increased tax base the resources available 
for the tax assessor are expanded, enabling the hiring of a larger, more 
cooipetent staff which is better able to keep up with changes in values and 
update the assessed values more frequently. Thus, an expanded tcuc base is 
likely to speed the process by which open-space lands have their value« 
converted to their developmental ^ alues for tax purposes. This can be 
viewed as a circular process in \rtiich an increase in the tax base increases 
the assessor's resources, which enables a more rapid reappraisal process, 
vhich increases the tax base, which continues, ad Infinitm * 

The appointment of assessors and the Imposition of 3)rofessional re- 
quir^ents for the position also can lead to a more stringent attitude 
toward changing the assessed value of open land. Appointment separates 
the assessor by at least one step ftpcan the voter and, thus, can lessen the 
ix>litical pressure on the office . The effect of public opinion will be 
felt to some extent through the appointing agency vhich most frequently 
will be some locally elected set of officials. The appointed assessor, 
however, will tend to be judged on his performance in office, and one of 
the measures of performance \riLll be the level of assessments and the 
changes (increases) that take place in these as the need for revenue in- 
creases. Thus a more vigorous approach to the process is djnplicitly a part 
of the change to the use of a "hired hand "rather than a public, elected 
servant. 

Professionalization of assessors Implies training in valuation. Im- 
proved knowledge of tax laws, and a greater awareness of changes occxirrijag. 
And, although many elect^ed assessors are fill ly competent to oversee assess«^ 
ments, the general level of administration is apt to be Improved. This 
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increased capability would be expected to lead to getting and keeping 
assessment values up-^;o-date and, incidentally, to a more uniform and/ 
equitable treatment for similar properties* It also would be a factor in 
the more rapid conversion of assessed values to development levels/as 
sales values of similar properties are used for the updating function, un- 
less use value or sane other restraint is imposed by the tax l^^rs. 

The movement toward centralization of control can also I0ad to more 
rapid adjustments in assessed values • Centralization means^^a move toward 
fewer assessment Jurisdictions by elimination of some urdt^; either those 
that overlap are combined, or smaller subunits are merged/ The movement 
is toward a county basis in those states where county goyerimient is impor- 
tant, which is typical, except in New England irtiere "to;i*ns" are the pre- 
vailing form of local government. Included in the pro,cess of centraliza- 
tion is a greater role for the state governments, either directly or as 
regulatory agencies • Hawaii has a completely state-conducted property tax 
system, but the norm is still for very little input^ from the state • The 
trend is toward growth of centralized activities in the form of regula- 
tions, supervision,^ assistance, or appraisal of some or all types of 
property, and other concerns such as development^ and administration of 
tests for professioneil qualifications • Greater state involv«nent is often 
a renewal of past activities >jhen the states, as well as local tinits^ 
depended on the property tax as a principal source of 




A final factor affecting the assessment process is the coinputerization 
of the data for assesanent and in seme cases the actual use of Isi coniputer 
program to initially assign the assessed value for all properties (lO, 
p. 125 ff.)« By use of sales data on properties tremsf erred since the last 
assesanent, together with information on the characteristics of all parcels 
and a predictive model based on previous regression studies of values as 
related to the characteristics of the properties in a given taxing Juris- 
diction, realistic estimates of the true value can be easily and quickly 
computed for all the thousands of parcels that typify the typical county, 
city, br other taxing unit. Even a moderate-size staff would need months 
or weeks to do what the computer can do in a few hours or minutes • The 
typical computer-assisted assessment procedure uses sale values of recently 
sold, similar properties to detexmine the value'-^of a particular parcel, and 
the syst^em can be programmed to do so in an infinite number of ways^ Thus, 
its use ; need not result in a more rapid conversion to assessments based on 
development values, sinj,e parcelization, immediate adjax:ency, and other 
factors could be buHt in as requiranents before large changes in values 
are permitted. Significant departures from previous values could also be 
flagged to call for human inspection and investigation before being used. 

Conclusions 

Changes in attitudes toward assessment and taxing policies can have 
significant effects on the relative tax burdens for the owners of the var- 
ious categories of land being taxed. The rapid, in tax change terms, 
adoption of the various types of tax relief for low income, elderly persons 
and the only somewhat less rapid spread of preferential treatment for 
agricultural land in recent years are two examples of attitudinal changes 
that have important impacts. To some extent, however, they are only a con- 
tinuation of the chinking away by special interest groups at the concept of 
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a universal property tax, i.e., the taxation at a standard rate of all fcras 
"of property based on an ad valorem concept. 

The property tax system is best described as a generally conservative 
and archaic system that has become the source of widespread complaints be- 
cause of increasing burdens for the individual taxpayer and because of gross 
inequities in its administration. Assessors are firequently elected offi- 
cietls who are not required to have professional qualifications, tax districts 
are too small to have sufficient resources to do an adequate job; and other 
factors, personal and Inherent in the system, cause unequal treatments of 
similar properties and preferential assessments where such treatment is not 
authorized or legal. A highly dynamic land market that has seen rising 
prices has compounded the difficulties. 

Economic forces, especially in urban areas (but also in most rural 
regions) and expanding governmental services have been constantly forcing 
the need for revenues upward and consequently have caused increases in 
assessment levels, tax rates, and tax bills for the J.andowneri These rises 
have resulted in the search for tax relief which has been granted to the 
various groups who could successfully plead econoodc hardship or otherwise 
influence legislators to grant them special treatment. The burden conse- 
quently has increased for the remaining taxpayer unless the states or local 
goverEanents turned to alternative sources of revenue. 

xTCfessionalization, centralization, and adequate financing of the 
assesmient process are the basic directions in which the .property tax refom 
is moving to produce greater equitability, although the pace of change is 
very slow. Relief of the tax burden to any significauit extent does not re- 
sult frosi reform of the system, aXthbugh the burden becomes less inequitable 
if properly administered. Computerization can aid in the process of reform- 
ing tax administration but cannot by itself overcome the excessive dependence 
by local governments and schools oh taxes imposed on highly visible real 
property such as residences. A more thorough reform of the tax system is 
required to accomplish that. 

The undesirable economic and social consequences of high and/or ineq- 
uitable property taxes are having ejffects on the public and their legislative 
representatives. There have been significant reforms of the property tax 
laws in several states, and a majority have made changes designed to modify 
the Impacts of the tsoc. The forces currently interacting at local, state, 
and national levels undoubtedly will result in additional modifications in 
tiae taxing structure, and it appears that the property tax certainly will 
be relatively, and probably absolutely, a less important revenue source. 
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USE-VALUE ASSESSMEaJT IN THE KOKTHEAST 
Irving Fellows 



In 1963> Connecticut became one of the first states to enact a use- 
value assesanent act for farm, forest, and open space land for property 
tax purposes. Since -ttiat date, over 30 states have token similar steps, 
although there are important differences, both in basic concepbs and pro- 
cedures. H8u3y and Sibold have recently summarized these programs and have 
given a brief apprcdsal of the general concepts and the specific methods • 
Their review, together with man^ published articles relative to the phil- 
osophy and operation of such assessment procedures, woxLLd be invaluable 
to anyone wishing to beccmie familiar with the probl^s and techniques • 

I assme that mcmy in this audience are familiar with d^"tails of use- 
value assessment. Therefore, although I have been, asked to discuss the 
Connecticut program and similar programs of the northeastern .states, the 
presentation will be quite limited. Other questions, such as why the pro- 
cedure evolved and >rtiat philosophic considerations relate to the technique, 
are probably of greater interest to us today. 

The Connecticut 

The Connecticut legislation. Public Act 1^90, is known as "An Act 
Concerning the Taxation and Preservation of Farm, Forest, and Open Space 
Land." In Section I, it i^ declared to be in the public interest to pre- 
serve farm,, forest, and open space land and to prevent the forced conver- 
sion of such land to more intensive uses by assessments for taxation at 
values incoiiq>atible with cuirent use. This declaration is crucifiuL. It 
recognizes that the general public is the chief benefactor Ija the preser- 
vation of land in uses that will Improve the local environment and quality 
of life. It avoids the creation of a special group as recipients of pref- 
erential taxation treatment. Any landowner who provides certain benefits 
to the public is eligible for use-value assessment. And, it axihieves 
public goals in the use of land at minimuon cost by leaving these areas 
tuider private ownership. Actually, these lands su^rt a considerable tax 
base at the local level. 



Irving F» Fellows is Professor of Agricultural Economics, University 
of Connecticut, Storrs. 

^ Thomas F. Hady^ and Ann G. Sibold, State Programs for the Differen* " 
tial Assessme>.t of f^axm and Open Space Land , Agricultxn'al Economics Report 
No. 256. (Washington, D.C.: Economic Research Service, U.S. Depax'traent 
of Agriculture, 197*^) . 



0176 



165 



Kov Does Land Use Enhance Environment ? 

Many benefits accrue to the general public from the maintenance and 
development of farm, forest, and open space land. In general, they concern 
the conservation and enhancement of the environment and the orderly devel- 
opnent of urban, sublirban, and rural areas. I would like to discuss four. 

a. Sepaxatior. of communities. 

PJ.snners are convinced that vithout direction the urban sprawl 
will soon cr^^ate huge cities along main highway axesi Thi^ would be coupled 
with deterioration of aesthetic qualities of family living, excessive com- 
muting, excessive investment in highways, air and water pollution, increase 
of tirban slum areas, and an increase in poverty and crime. Alternative 
development forms are possible. One is to develop multiple urban centers- 
each of >rtiich woidd serve sub-regions with services, employment opportuni- 
ties, and cultural needs, such as education and entertainment. The land 
areas between the centers would remain rural. Under wise planning, farm, 
forest, and open space areas under private ownership and operation could 
help achieve thi_s broad public objective in urban develojinent at little or 
no cost to society. On the other hand, public ownership or control would 
involve fax greater cost 'euad management problems. 

b. I^ocxiTQaent and purification of water . 

When open space land is used to create buffer zones, other major 
benefits are realized. An adequate and safe water^ supply is basic to an 
expanding population. Fields :and forests are needed to catch and store 
precipitation, to act as barriers to contaminating -forces, and to improve 
the quality of water in various stages of its use. From the standpotot of 
water conservation, these areas must be maiintained to meet greater community 
water needs in the futxire. The establishment of "islands of open space" 
among the iirban centers becomes of overriding importance as o\tr population 
risesM^o new levels. 

c. Purification of air. 

Productive fields and forests make direct and essential contribu- 
tions to air quality. A substantial quantity of carbon dioxide i^ utilized, 
and oxygen is released by each acre of crops or forest . Equally important 
is the diffusion and screening out of contaminants which occurs ^en <^en 
space separates communities. . ' 

d. Provision for recreation. 

As our economy grows and Improvesr in its productive efficiency,- 
an increasing nmber of people will have more time and income for recreation. 
Outdoor functions based upon land and ^ter activities will be in great .de- 
mand. Present facilities are inadequate to meet this demand. Once again, 
wise larid use can help achieve these broad recreational objectives of the 
public at minimum cost to society. 

e. Other benefits. 
Other environment contributions could be listed, but the same point 

\ 
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vould be demonstrated again and again. The quality of our future environ- 
ment and thereby the quality of life can be enhanced to achieve broad 
social goals. Open space is uniquely able to Svrve concurrent objectives 
of our society. 

Who Qualifies ? 

An outstanding aspect of the Connecticut program is that any owner of 
land may qualify for tax reductions under the Act as long as his land use- 
age contributes to the public interest goals. Three categories of landr? 
owners were designated, hofwever, with different qualifying criteria. 

a. Farmers. 

In a determination of farm land, guidelines are furnished in the 
Act, but detailed specifications are..avoided so that the assessor cm 
exercise judgment about local situations. Such Judgments are necessary 
because of the great variability in ^Aveiit constitutes a farm. In most 
cases, there will be no question whether an individual's land qualifies as 
farm land. Local knowledge will be sufficient to make the evaluation. In 
practice, deviations fron the ^general case, have occurred and have presented 
seme problems. After designation, a farmer may apply for the tax reduction 
on all land owned by him. 

b. Forest owners. 

Kpn-farmers owning 25 or more acres of woodland may apply for 
certification by a state forester. If certain minimal programs^^ a^^^^^^ a 
certificate is granted and the owner may then .aj^ly under the Act. \ 

c. Open space owners. 

Each local planning 'ccaamittee or its equivalent may designate 
certain areas in a town as ppen;, space if it is necessary to a long-range \ 
development program, /jay tract' of land falling within mic' areas qualifies 
under the Act, and the owner may apply. 

What Is Use Value ? 

The law did not specify the procedures for deteimining use-value 
levels. It indicated that for assessment pirrposes, value of qualifying 
lands shall be based upon "...its current use without regard to neighborr 
hood land use of a more intensive nisiture." Use value recoramendatiohs were 
developed by a committee under the leadership of the Department of Agricul- 
tirral Economics of the University of Connecticut. These recoiomended use 
values were based trpon average productive capacity and feasible net Incone 
benefits. The procedures used in their development stressed simplicity in 
derivation and application, accuracy in evaluation of earning potential, 
and consistency among individual landowners and among geographic areas. 
The recommended categories and values are given below. They are subject 
to periodic review and update. 
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Suggested Average 



land' Classification ' Value Per Acre 



Tillable A (shade tobacco and nurseyy) 500 

Tillable B (binder tobacco, vegetables, potatoes) 250 

Tillable C (forage crops and cropland pasture) 125 

Orchard 200 

Permanent pasture 50 
Woodland and sprout ' 25 

Swamp and vaste 10 



Penalty Program 

As originally passed, many persons familiar with the Act believed that 
speculators coixld take advantage of use-value assessments by holding land 
temporarily under its provisions and then selling for intensive development. 
This weakness existed and was corrected by passage of a conveyance tax on 
land which had been placed under P. A, 1+90 and was withdrawn within a period 
of 10 ye;irs al1ier initial acquisi or qualification, ^^chever is earlier, 
A substantial penELLty exists if a shor^ period is involved. A schedxile of 
the rates applicable to the total sale price is as follows: 10 percent if 
sold within the first year, 9 percent if spld^ within the second year, etc* 
After the tefith year in the program there would be no penalty associated 
with a shift to more intensive use. 

Other. State Plans 

Each of the northeastern states has a program wfaich^^ i^ 
asisessment as a major facet. Several resemble the Connecticut plan except 
for minor details. Others have similar plans thiitxapEQy only to agricul- 
t\iral land. In several, programs of dedication of rural land for specific 
periods exist to (jualiiy for use-value assessment. What appears to be the 
most ccaiaprehensive plan relates to agricultural districts of New York, This 
program will be discussed in detail Immediately following. 

Why Did Use'"Value Asseseonent Evolve ? 

Any analysis of this question would probably be too sicaplistic, and my 
ajqaraisal wHl be vexy limited. The problem appears to stem from the papu- 
lation explosion occurrijig in conjunctio IdMted land resources and a 
high level of effective demand for goods and services* These developments . 
resulted in a great expansion of public services, especially at local levels. 
In attempts to meet the financial needs of these expansions through the local 
property tax, assessors set in motion a chain reaction of forces which were 
destructive of OAtxiral resources, social institutions, and human values • 
Historically, even in develppi33g areas, such as the Northeast, assessors had 
used a de facto uservalue asses/sment procedure, especially on agricultiural 
lands. These values were reasonably similar to market values, at least 
enoui^ so that all property owners accepted the difference. In the 1950 *s 
a march of development occ\irred with its related rise to local governmental 
coats* Sale of a tract of land at high unit value for development purposes 
results in slmil.srly high unit value assessments for all nearby tracts. 
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Earnings from typical usage could not support such assessments, and these 
tracts were forced into development. The developments - especially hous- 
ing, units - led to increased local expenditures which could be met only 
by higher tax assessments and rates. So the cycle was complete and ready 
to repeat itself. 

Specific examples can illustrate the problem. In Connecticut, cases 
exii^ted in which the assessment rose from $200 to over $8,000 per ^cre in 
one year. One farm, which had been in the same family for eleven genera- 
tions, had the property taxes increased ftrom about $2,U00 to over $28,000 
from one year to the next . 

These are extreme examples, but the general, change in assessment pro- 
cedures and tax rates had a devastating effect on agriculture in the 
rapidly developing areas of the Northeast. Prime agricultural land— a 
non-renewable resource— was lost to food production. The ecological bene- 
fits of all open space laird were disappeea^ing. First agricultural inter- 
ests and then the general public decided that previously developed 
assesfflnerit procedures were improper for the current situation, and changes 
had to be made for the general sofcial welfare. Thus> use-value assessment 
became an established procedure in property taxation of farmland ua xig^oei 
space land and became a viable technique in land-use planning. 

Philosophic Considerationo 

Fundamental problems arise concerning the taxing power of government. 
The first few pages of Chapter iB in Barlowe^s recent book summarize many 
of the considerations relevant to this procedure . A Supreme Court deci- 
sion observes: "The power to tax is the one great power upon -wliich the 
whole national fabric is based. It. is as necessary to the existence and 
prosperity of the nation as-the air he breathes is to xhe natural man. It 
is not only the power to destroy but eilso the power to keep alive." Fur- 
ther, Barlowe states, "Most governments are limited by constitutional prinr 
ciples or provisions that specify the conditions under which the taxing 
power can or camnot be exercised. And even in the absence of these limits, 
every government is limited in annltimate sense by the fact that it cannot 
tax pjroperty beyond the point of confiscation or tax its citizenry beyond 
the point at 'vrtiich: they wili rise up in rebellion." Also, "The courts 
have held, however, that aU taxes must be levied for public purposes and 
that they must be levied in M equitdble and reasoned Except 
in those cases in which constitutional limitations apply, legislatures can 
group or classify part icxilar persons, properties, privileges, or incames 
for taxation purposes. But these classifications *must be reasonable, not 
arbitrary, and must rest upon some ground of difference having a fair and 
substantial relation to the object of the legislation, so that all persons 
similarly circximstanced shall be treated alike.*" Some states provide that 
all property be assessed at "fair market value." 



Raleigh, Barlowe > Land Resource Economics; The Economics of Real 
Property , 2nd ed., (Englewood Cliffs, N. J* : Prentice-Hall, Inc., 1972). 
Ch. 18, p* 570. 
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' In this brief review, some philosophic concepts show through. Govern- 
ments can tax for special purposes but cannot destroy, and taxation may vary 
among groups if selection of a group is non-arbitrary and in the public 
interest. Thus, the constitutionality of use-value assessment is assiired 
ujaless the state has specified "fair market values" as a criterion. Connec- 
ticut was fortimate in that this latter provision was not present as a 
constitutional limitation but as an- operational directive. In certain other 
states a refer endtim has been required to permit use-value assessment. 

The legality of the procedure seems secure. More importantly, in my 
opinion, is the question of the validity of use-value assessment. In a 
society oriented to the role of the "market" to allocate^ resources, fair 
market value was a rational evaluation technique to use in assessing prop- 
erty. The early economists advocated, this procedure because the merket was 
neutral and efficient. Market value assessment was adopted as an Operational 
procedure. But as Boulding has pointed out, we have passed thro\igh the era 
of "cowboy" or "frontier" economics in which resoTirces were to be escploited 
through the firm for profit maximization in satisfying cons\jmer demand . 
For many years our society has believed in the ability of the "market" to 
best allocate resources. When this concept is applied /to land, some believed 
the "best" use would result. We are discovering fallacies in the procedure. 
The most Important is the failure of the "imarket" to^^^^ social wel- 

fare aspects of various problems. Private goals do iiot necessarily correlate 
well with public goals. Many of our current environmental problems stem from 
this divergence. Therefore, a market value assessment base could and histor- 
ically , often has , encouraged destruction of the-^^^^ ' 

In land use, the population explosion has end to the era of 

dependence upon the market to identify the "highest and bes^ use" for an 
infomed society. Some higher and better use does exist--to be specific-^ 
the maintenance of farmland= areas for food production and environmental 
benefits. If a d^ifferent assessment policy is needed to achieve this goal, 
it must replace the former policy. Use-value assessment can direct the use 
of land resources to recognize the goals of an informed and mature society 
that has passed through frontier exploitive economics. C one eptually, use- 
value assessment is the only assessment technique that can correlate private 
goals with public goals. Market value assessment is a sub -routine that is 
useable only \mder a special s3.tuation. Unfortunately, our property tax- 
ation procedures and assessment practices developed during a period when the 
special situation obtained. I believe abandonment of market value assessment 
procedures of all real estate property is necessary to correlate^private 
resource use with public goals. 

My final comments concern extensive criticism" of use-value assessment 
as a tool to hold land permanently in agriculture. Critics have argued that 
the procedure, without long-term commitment, provides only a holding action, 
for land which eventually will shift to more intensive use. Further, they 
have maintained that speculators might use the taxing technique to hold land 
at low annual cost. There is substantial truth to both assertiors, although 
most programs attach penalities if qualifying land is shifted to a more 



3 

K. E, Boulding, "The Economics of the Coming Spaceship Earth," 
Environmental Quality in a Growing Economy , H. Jarett, ed., (Baltimore, 
Md..: Johns Hopkins Press, 1966). 
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intensive use. However, these critics fail to point out that use-value 
assessment is conceived, as only one tool in a group of tools needed to 
achieve optimum land use^ ^and that other tools must be developed to solve 
the long-run problems of commitment and flexibility which will be part of 
an operationally acceptable Wd-use plan in areas, regions, states, and 
the nation. These tools are being forged at this very moment. Each one, 
however, depends heavily upon use^-value assessment as one of the necessary 
supporting parts. ^ 

Having been associated with other workers on the forefron;t of prop- 
erty taxation problems in rural areas ,^ I know of no one who considers use- 
value assessment to be other than a necessary part of .a broader program. 
These are the men who are currently developing dynamic programs. But in 
urbanizing areas, especially in the megolopolis of the Northeast, if use- 
value assessment had not be en- developed and used, there would be little 
agricultural open space land^ left on which to apply new programs. The 
procedure bought 20 years of critical tliae needed to develop and perfect 
new programs and sharpened public opinion to ihe need for substantial atti' 
tiidiiuill changes tbward land— its ownership and its use. 
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AGRICUianJRAL DISTRICTS IN NEW YORK STATE: 
WHERE AND WHy THBT WORK 

Howard E. Conklin 



Let me start by asking you to call to mind one particular kind of 
area. The area I vant you to think about has the following general 
chaijacteristics ; 

1. An area of sane 100,000 acres or more. 

2. Close enough to an urban center for primaj/y commiting 
if the center is under 500, OOC^ people or at least secondary commuting 
(ccflQunuting to secondary centers from which others commute to the 
primary center) if the center iw larger than this.-. 

') 

3» A population that doubled to tripled between 19^5 and 
^1970 but with a school enrollment that did not increase this year. 
Much of the new housing constructed since 19^5 is located outside 
villages and cities. 

k. A per-family income average between $15,000 and $18,000. 

\ ^ 

( ' 5. At least 25 percent of the total land area being used by 

! fuH-time farmers. 

' 6. Farms that typicaJJLy occur in scattered groups, or 

"pockets", with only a few that are isolate! completely from the others. 

7. . Dairying, or other farm types that require high real 
estate Improvement levels, predominate. 

8. Three-quarters or more of the fall-time farm busines^ses 
vould be able to survive economically if not under urban pressure, . 
though some farm consolidations could be expected. \ 

9. The new plant and equipment needs per faun are $15,000- 
$20,000 yer year. About a quarter of this is for real estate improvements. 

10. New farm real estate improvements have almost no value for 
nonfarm uses. 

U. Total investments per farm average $150,000-$200,rX)0 if the 
land is valued at^^hat would be its market price for farming only. 



^ Howard E. Conklin is Professor of Regional Agricultural Studies, 
Cornell University, Ithaca, New York. 
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12, About half the Istnd that is not in farming is owned by iirban 
workers \fho reside on it and use it for a country style of living. 

13 • ^e remaining land is owned by persons not living on it. 
Seme one-half of these owners live outside the area. Many of these owners 
are hoping for capital gains as their principle return ftrom ownership. 

ik. Most land that has sold recently has brought between $1,000 
and $3,000 per acre but both sales volume and parcel size has declined in 
the pust year or two. 

Areas with these characteristics seem likely to exist in several of 
the states of the Northeast, though not in all. They are common in several 
areas of New York but do not occur below the Highlands of the Hudson nor 
on Long Island. Urbanization is more advanced in these latter areas. No 
name is fully satisfactory for the kind of area I am asking you to visual- 
ize". I call ic semi-subur ;*n for want of a better term. 

With an area of this kind ±n mind let us next consider sone general 
facts relative to the times in \rfiich we are now living: 

1. The rate of population Increase in the United States 
has droppe'd sharply in the past decade and continues downward. 

2. The construction cost of single«family dwellings has 
risen sharply and is^ not likely to decline for many years . A large 
part of urban growth in semi-suburban areas has been associated with 
single-family dwelling construction. \ ' ' 

3. Mortgage money for piirchase of dwllixigs is scarce and 
costly, and it is difficult to believe that thi^ can be greatly changed 
\rtiile we are fighting inflation. 

k.' Most new housing now is being constructed ao apartments, 
mobile homes, and condominiums that require little land per person. A 
"confinement" living style is developing that will tend to reinforce 
the economic factors that brought it into being. / 

5. The cost of commuting is rising relative to other costs. 

. 6. A scattered population ie costly to service at the levels 
expected by nonfarm people. 

7. A depressed stock market in ccanbination with rapid infla- 
tion has dircrted morfe than the usual amount of speculative funds to 
the real estate market in recent years. 

Combining the implications oi my second list with the characteristics 
of the ^seml-.sjiburban area I listed, leads me to a third list. This is a 
list of likely evr-nts, now or in the near future, in my semi-subxirban area: 

1. Farmers are investing little in new real estate Improvements. 
Barns are serviceable but becoming obsolete, soil pH levels are dropping if 
the soils are naturally acid, average field sizes are below those on farms 
further from m , >politan areas, and other farm improvements are not being 
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modernized to keep pace with ccsnpeting areals. The $l,CX)0-plus price for 
land..provideA the possibility of an attractive capital gain for many own- 
ers, and the scatteration of nqnfarm people through much of the area is 
beginning to foreshadow restrictions on manure disposal, noises, pesticide 
use, and the like, it already is risky t6 leave machinery in the field at 
night, not only because gasoline is stolen but also because the machines 
may be vandalized, 

2. The need for more revenue is a pressing local government 
problem.. Tax rates have risen sharply, sparking many complaints. A, 
revaluation of all property for assessment purposes is being considered 
or has recently been cpmpleted in the hope^ that it is a politically more 
acceptable method for extracting further tax increases. This revaluation 
is, or is to be, on the basis of recent market prices for "highest arid 
best uses". 

3. The revaluation has or will shift tax burdens toward owners 
of large areas of land such as farmers. Though the volume of land sales 
has dropped, .land prices are still holding up, partly because price de- 
clines on the stock market have dirfected attention toward real estate, 
partly because landowners are not yet being forced to sell and ^ are hoping 
for a market recovery, partly because the sale of small parcels reduces 
disjEtt^pportibnately the value of the remainder of farms for farming, and 
]^/tly because most who buHd houses consider it more important, once 
they have acquired the needed mortgage money, to get the land they want 
quickly rather than to haggle on what win be a - flmall percentage of their 
final cost. Traditionally, assessed values for farms = were held much 
closer to farm values than the present "highest and best use philosophy 
permits. Assessors gave the benefit of any doubt about the ultimate 
urban demand for land to the man who continued farm, though once he 
started selling house lots then his whole farm was judged to be worth 
house lot prices. In today's revalxxations a farmer nfed only be in an 
area where someone is selling lots to have^ housing considered the highest 
and best use" for "his land. This is essentially tantamount to assiimiiig 
that our ^ole semi-suburban area will become wall-iio-wall city, though 
the revaluation appraisers have not tho\aght about i^t this way. 

U. It is likely that the latest planniiig report for the area 
speaks in bittersweet terms about «?^t anticipated population increases, 
and local chambers^ of commerce an^ven government officials may believe 
that taxing farmers out of existence is a sad but necessary step in pre- 
paring for a promising future. 

The faJJLtire of this year's school enrollment to rise can easily 
be passed off as the consequence of ephemerally low supplies of mortgage 
money. Many are not fully aware of the magnitude of the drop in the rate 
of population increase throughout the country and the strong current trend 
toward "confinement" living that is being so powerfully advanced by new 
but .apparently durable economic forces. In any event, any' given area may 
e:q)lain its pr^otional activities by pointing out that there still will 
be some growth and that aggressive policies may make it possible to cap- 
ture "vrtiat growth there is. 

5^ And finally, a longer run forecast. Our semi-suburban 
axea will not become wall-to-wall city within the lifetimes of most now 
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alive. A deep resolve, however, that we shall not repeat the mistaices of 
the 50* 2i and 60* s, >rtien people i* many areas failed adeqiiately to .antici- 
pate population increases, will press planners hard to make a new set of 
mistakes in the 70* s — the mistakes of over-anticipating population in- 
creases. Fa3rming can easily be taxed eind harassed out of our hypothetical 
area with nothinc but brush to take its place, and efforts to prepare for 
great new waves of people are likely to encourage such taxation and haxass- 
' ment. 

The New York State agricultural district law is intended to help 
counteract the effects of too enthusiastic anticipations of popxilation 
increases in good farm areas. It permits actions at local levels that are 
designed to keep good farmland in farming until it really is needed for 
other uses. 

\ 

, This is not easy in areas where the urban expansion and scatteration 
of -^he 50 's and 60's has created brilliant Images of everlasting growth. 
Action on many fjronts is needed. Farmers need to be given enough confi- 
dence in the future of fanning to commit themselves to the heavy investment 
schedules needed to, keep farming, viable. Bankers, too, need confidence in 
farming, for farmers usually must borrow to invest. And scmething needs 
to be done to tarnish the brilliant Images of new population waves that 
really are ill us ions now. 

The agricultural district legislation permits faimers to band together 
to gain scaie measure of assurance that they will not lose what they invest 
-in farm Jjo^jrovements through excessive taxes, restrictive ordinances, ex- 
propriation under eminen*; domain, and the like. This legislation also aims 
to cool somewhat the speculation that entices a farmer to stop making in- 
vestments and" to- bet. instead on a high-priced sale. 

Farmers in the State have responded to the opportunities opened by the 
agricultural district legislation. More than 175 districts have been formed 
in the three years since the law went into effect. They enccmipass over 1.8 
Tnillion acres. ' . z 

Agricultural districts, however, have not been jaccepi^ed in the lowest . 
part of the Hudson Valley and on Long Island. There, other approaches are 
needed, and I am especially interested in the S uffolk : . Coimty program for 
purchasing development rights and in the new ideas being ^generated in states 
like Nerr Jersey and Maryland. 

Summary 

I have outlined a sitxiation in which scattered nonfarm development has 
moved forward for two deca^des but in ^dilch it seems likely that future growth 
will be sharply curtailed. I have called this situation the semi-suburbs, 
and I have cledmed that it is representative of Imgportaat instances In many 
areas of the northeast. I have claimed further that a tendency to project 
the past is resulting in private actions and goyemment policies more 
attuned to the past than to the real future. These actions and policies 
ere often discouraging the continued farm use of good farmland even though 
for many years other uses actually will be able to fully occupy these 
lands at the current speculative prices and high tax levels* 
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I have pointed out that the New York legislation permitting creation 
of agricult'oral districts is designed to give fanners enco\iragement and 
protection in these situations. I am confident that agricult\iral districts 
will be highly effective \mder these conditions-«^ore effective, in fact, 
than police power measures. I am aware also, however, that a^icult\iral 
districts ,axe much less likely to be effective in areas that are in the 
advanced stages of urban penetration. 
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VERMOUTHS TAX ON CAPITAL GAINS IN LAND SAXES 
AS A DEVICE 'to CONTROL lAND SEECUIATION 

William H. Bingham \ 



Before examining Verspont's capital gains tax on speculative land sales, 
it is necessary to look at the motivation for passage of this lav. This is 
best done by considering the position of a conmnmity which has experienced 
heavy pressure from land speculators as the result of ski development. 

Most of the building of ski areas occurred in the late 50 •s and 6o»s. 
With the opening of each area came the construction of roads to gain access 
to large parcels of land for condraniniums, chalets, restaurants, and equip- 
ment shops* This by itself would not have had an adverse effect oh the 
community. However, the pattern of development was one of scatteration, 
with the unused building lots being bought and sold like stocks and bonds as 
the land market flourished. 

The effects of this development on a town were as follows. 

1. all laxiA was reappraised at the current inarket price; 

2. town road mileage in seme cases doubled over a five-year period; 
3 c much of the development was constructed on thin mountain soils 

with no adequate sites for on-site water and sewage facilities, 
necessitating large public investment. 

Vermont's reaction was first the passege of Act 250, followed by a 
multitude of supplementary laws and regulations, including .the tax on capi- 
- tal gains in land sales. 

The law has two objectives: first to stop or slow land speculation, 
and second, to raise revenue for tax mapping and property tax relief. In 
order to avoid putting an additional tax biurden on non-target individuals, 
the following land transactions are exempt tmder the lav: 

1. leases unless peiTpetual (99 years); 
2., sale of gravel and soil; 

3. sale of mineral or timber rights; ; 

h. sales by federal government (State and local governments are 
subject to the tax); 

5. sales made by publicly owned development corporations; 

6. sales of up to 5 acres (up to 10 a<;res if zoning requires) as 
a site for a principal residence. 



William H. Bingham is Area Resource Development Specialist, Southwest 
Vermont, the Extension Service, University of Vermont, Ru' land. 
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The tax is levied only on land which requires the listers to apjiralse 
land and buildings separately. The amount due is calculated by subtract- 
ing the initial cost plvis improvements from the sale price. The percent 
gain is entered in the appropriate column below, together with the number 
of yecxs the land has been held by the transferor to arrive at the percent- 
age of the gain due the State. 

Years land held by transferor * Galn, as a percentage of basis (t ax cost) 



Less than 1 year 

1 year, but less than 2 

2 years, but less than 3 

3 years, but less than k 
!<■ years, but less than 5 
5 years, but less than 6 



2% 

1% 
105^ 

3i> 



100-19^ 



200^ or more 



Tax on gain 



h3i 
37.5^ 

30f, 
22.5% 

1% 
7.% 



20f> 
IC^ 



(*Gain, as percent of basis, shall be rolmded to the next highest -whole 
percentage) 

' / ' ■ _ 

Performance of a taic of this nature is, at best, difficult to measixre. 
If it accqnrplishes the objective of slowing or stoppjjig land speculation it 
will not raise the expedted revenues. The inverse is, of course, also 
true. This tax was expectecl to raise 3-5 pillion dollars the firi^b year 
of operation. It actually raised only 1.2 million. Based on this obser- 
vation it could be saiU that the tax accomplishsd the major objective of 
slowing speculative land sales. However, there are many other variables 
that affect the land market, not the least of which are the tight money 
market ani the overall recessive natture of the economy. 

Vermont's tax on speculative land^ sales is a specific tax aimed at a 
veiy small segment of the rural land-use problfciud facing the State. Within 
the objectives se^ for the law it seems to be^ effective. 
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DEATH TAX IPOUd: IMPLICAriONS FOR RURAL LAND USE 

W. Pred Woods 



Death taxes are among the oldest and inost accepted forms of taxation, 
first appearing in the Middle Ages as one of the institutions of feudalian. 
Under this system the ultimate title to all land vested in the sovereign, 
and inheritance could take place more or less only at his sufferance; the 
tax was. therefore the "price" of this tolerance. In modern times, although 
the right of private ownership of property is vigorously defended in capi- 
talist societie^s, the state protects the rights cf the individual in his 
property and. supervises its transfer at his death. Consequently, the state 
has long regarded property transfers by an individual to his heirs as 
appropriate objects for taxation. 

Long considered minor, U.S. death taxes have in recent years received 
increased attention, as rapidly increasirig size and value of typical farm 
estates, rlsing^.land values, and the progressive rate structure have con- 
tributed to the potential for larger death tax biardensi This increased 
attention has Resulted in pleas for general death \t ax reform at the federal 
level, introduction of a number of proposaJLs for preferential treaitment of 
family farm estates, increased awareness of the need for estate pleuaning, 
and at least a part of the substantial interest in land-use policy. 

Death Taxes Examined, 

Death taxes assume two major fonns: the estate tax and the inheritcaice 
tax. The inheritance tax is levied upon the separates .shares of an estate 
that are transferred to heirs. It may be considered a tax upon the privi- 
lege of an heir to receive property. This is 4.he oldest form of death tax, 
- and the original feudal version bore many res^blahces to the inheritance 
tcoces of today. This form of death tax is levied by most of the states. 
There is no federal inheritance tax. 

The estate tax, on the other hand, is levied upon the entire estate 
left by a decedent. This is the form of death tax toposed by the federal 
goverrment, and, although its revenue yield is not large in relation to that 
of the federal income tax, the federal estate tax plays a major role in the 
U.S» tax structure. In addition, a few states impose an estate tax, either 
instaad of, or in addition to the inheritance tax. 



W. Fred Woods is Agricultiaral Economist, Economic Research Searvlce, 
U.S. Department of Agr icultiar e ^ Washington , D . C . 

Views expressed are the author *s own and do not necessarily represent 
those of the U.S. Department of Agriculture. ^ 
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Estate cmd inheriteuace taxes are justified by their proponents be- 
cause: (l) inheritance is an indication of ability to pay; (2) inheritance 
represents unearned or windfall income to heirs; (3) death taxes serve to 
equalize opportunity (past unequal wealth distributions are partially 
corrected); and (U) death taxes are relatively easy to assess and collect 
and, moreover jj can reach incomes and assets which may have avoided tax- 
ation d\irlng the owner •s lifetime (7, pp. 251-253) • 

Opponents of death taxes contend that:/ (l) they are a frontal attack 
on the nation's capital base; (2) death takes diminish and discovirage 
savings; (3) death taxes may distort resource allocation through a forced 
preference for liquidity; and (U) they interfere with the continuity of 
closely-held business entei^prises (including family farms) and may con- 
tribute to the breakdown of efficient productive units (7, pp, 25U-5), 

Although used as an emergency measxire in previous periods, it was not 
until 1916 that the estate tax became a permanent part of the federal rev- 
enue system. The first estate tax carried an exemption of ,$50,000 and 
rates ranging from 1 to 10 percent i Today's exemption is $6o,000, and 
marginal rates range from 3 to 77 percent. The $6o,000 exemption has been 
operative since 19^2 and the present rate scale was adopted in 19Ul. Sub- 
stantially unexarhined and unrevised in the intervening years, this stabil- 
ity of rate scale and exemption level is unmatched by cuiy other significant 
federal, state,, or local taoc over this time period, except for the compan- 
ion tax on lifetime, or jjite^^ 

State Death Taxes 

in general, all the states employ death taxes except Nevada. A few 
Impose an estate tax, \rhile most levy inheritance taxes • As previously 
noted, the diiheritance tax is levied on distributed shares and typically 
applies lower rates to shares passing to close relatives than it applies 
to distant relatives or unrelated persons. 

The federal estate tax provides a credit for a certain amount of 
state estate tax payments. Forty-six states employ an additional "pickup" 
tax to ass\ire full absorption of this credit which aa»\mt8 to 80 j^srcent of 
the federal estate tax rates prescribed in the Revenue Act of 1926. 

Death taxec and rates vary widely among states. In the Northeast, 
New York and Vermont levy an estate tax (^table l). Rhode Island imposes 
both an estate and an inheritance tax, while the remaJjiing states use the 
inheritance tax. Tax rates for inheritances by spouse or children range 
from Maryland's 1 percent flat rate to JJew Jersey's 16 percent^ levy for 
amounts over $3*2 mtllion, while New Hampshire imposes no tax pn inheri- 
tances by these classes of heirs. Vermont's estate tax is most severe, 
30 percent of the federal estate tax liability. In addition, Delawtre and 
Rhode Island impose a state gift tax. 

Revenue Impact of Death Taxes 

The relative revenue position of federal estate (and gift) taxes has 
leveled off at about 2 percent of total federal tax receipts over the past 
decade,^ even though the amount of tax collected increased frcnn about $1.6 
billion in i960 to $U.9 billion in 1973* This is slightly less than the 
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federal tax imposed on fiLLcoholic beverages suid somewhat more than the fed- 
eral tobacco tax* 

State death and gift tax collections make up about the same proportion 
of total state tax collections as in the federal picture - approximately 2 
percent. For fiscal year 1972 state death tax collections were $1.3 bil- 
lion out of total state tax collections of $59»8 billion, or 2.2 percent. 
In comparison, individual income taxes and state sales taxes ;were 21.7 per- 
cent and 55»5 percent, respectively, of the total. 

Reasons for Current Interest 

How, then, do we justify the .considerable current interest in what, 
ftrom the standpoint of yield, seem to be only minor taxes? 

Two reasons are perhaps of prlmeoy Importance. First, the nmber of 
persons filing estate tax returns has .increased substantially over the 
past three decades, from 17,000 in 19kO to 132,000 in 1970. (The. increase 
in gift tax retiirns: has been slmilai*ly large.) The uptrend in number of 
estate tiax ret\rrns is partly explained by an increasing number of older 
persons in the ;U.S. population. But the filing of estate^/b^ returns 
seans^* even more closely related to the growing dollar v^lue of personal 
wefiith components, particularly corporate stock and xeal estate holdings 
(9/P» 57) • This growth in taxable personal wealth has, of course, been 
exacerbated by the inflation of recent years. 

Secondly, although wealth is only a smaU multiple of annual income 
and turns over by death only once in a generation, estate and. gift taxes 
dp present complex legal, economic, and socifiLl problems. It has been 
charged that various provisions of the Federal estate and gift tax laws 
produce cqn5)lexities in estate planning, encbvu:age dis^positioh of assets 
contrary to the best interest of ta:g)ayers, benefici^aries, and the econo- 
my,/^and work grosS; inequities among ta:>qpayers (lO, Part I, p. 28) . The 
same charge is without doubt made against the state death taxes. 

The above reasons are particularly applicable to recent trends in 
agriculture, as the rapid appreciation in vstlue of faxm assets has made 
many more farm estates and their heirs face payment of death taxes than 
has been the case in the past. The average value of farm assets rose from 
$51>^^0 in i960 to ^l69,7kk in 1971^-. Concern over the status of the "fam- 
ily farm", long considered the "backbone" of American agriculture, and 
over disappearing farm and other open land in areas such as the Northeast 
have spurred numerous proposals to change the federal estate tax law in a 
manner that would potentially influence rural land use as i/ell as the 
structure of Am^rican^ farms . 

* 

Death Tax Reform Proposals Affecting Agriculture 
and Rxrral Land 

Although some individual state death taxes levy a sizeable "bite", by 
and large these taxes are not the prijne concern of "death tax policy" . 
This policy is primarily federal and only secondarily state. The rest c 
my remarks should be regarded with this premise in mind. 

/ 

. / ■ 
^ 0194. 
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There is currently no ac-» ive proposal for general federal estate tax 
reform. The administration proposea delivered to Congress April 30, I97U 
(8) contained no specific estate or gift tax refoim proposals. Identifying 
the principal issues as rates, the treatment of unrealized appreciation at 
death, generation-skipping, a unified gift and estate tax, and changes in 
the marital deduction, the Administration promised to work with the Ways ' 
and Mecms Committee in developing general reform proposstls, but none has 
been formalized to date. The Administration message did, however, offer 
-'three broad guidelines for subsequent refonn proposals: 

(1) that changes considered be balanced in* such a way as to 
not change the overall estate and gift tax revenues; ■ 

(2) that, regardless of changes, transition rules protect / 
citizens Trtiose estate planning had Ibeen done in reliance 

upon existing rules; \ ' • 

(3) that no changes be considered >rtiich\would jeopardize the 
vitality of voluntary charities, \diich depend ^heavily on . 
gifts and bequests. 1 



Taxing theAppreciation of Capital Assets Transferred at Death 

Of the issues identified above, the tax treatment of iinrecLLized appre- 
ciation at death is perhaps of greatest interest to-iii2?al landowners. 
Under present law, the accumulation of wealth through savings txm ordinary 
income — ws^es, sadaries, dividends, business- to 'the 
fed^rcO. income tax as the wealth ^(^^^^ Similarly, when a 

taxpayer sells a capital asset which has iJicreased in value si^^^ 
quired it, the gain is subject to eoi income (capital ^gains) t^^^ When a 
taxi^er makes a gift of appreciated property, the recipient takes the 
dpnor^s original basis so that the fuH gain is stiU; subject to capital 
gains jjaccane tax upon sale. ^ : 

In contrast, if a taxpayer holds an .appreciated asset until he dies, 
the appreciation is never subject to the capital.^ains djicome tax. The 
whole asset is included in the estate and i^; sub^«|pt to the estate tax, 
but the increment of appreciated value is never taJ^en into account and taxed 
as income. This causes an obvious inequity in the lincome tax treatment of 
pers^'^ns \rtio accumulate their estates= by means of untaxed appreciation in 
value, as compared to those who accumulate through^avings out of taxable 
income, or to those individuals \Axo^ for various reasons, are forced to sell 
their appreciated assets prior to death. An estimated $15 billion in capital 
gaijis each year remains outside the income tax system as $^ result of the' 
existing tax structure- . I 
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Figures compiled by the New York Stock Exchange indicated some $22 
billion of capital appreciation passes annually in t^is manner and the Ex- 
change estimated that the imposition of a .capital gains tax would add $3.5 
billion to federal tax revenues (ll). In 1^3, thenlsecretary of the .T^^eas- 
^ury Doug^Las Dillon told Congress that some $12-$13 billion in appreciated 
capital were transferred without being subjected to t^he capital gains tax. 
He estimated tha.t a capital gains tax on appreciated property transferred at 
death or by gift would add about $750 million^nually to federal tax re/en- 
ues. The $15 billion figure is the current estimate Xy the U.S. Treasury' 
Department. '* " 

019.5 . 
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Not only Is there a serious inequity in this facet of the tax law, 
but also there is' the ^tendency for assets to become Immobilized Inves- 
tors/become "locked in" by' the prospect of avoiding the capital galas tax 
completely if they hold appreciated assets until death. This locking in 
of -investments obviously has the potential to impede the efficient alloca- 
tion of resources". 

A sTiggested reform which has received considerable discussion would 
tax the appreciation in value of assets transferred at death or by gift in 
a manner similar to that, of other capital gains'^^. Some of the features 
that could be expected in a formal proposal are: 



/ 
/ 



(1) only appreciation occurring after a given date (possibly 
the date of enactment) would be subject to tax; 

(2) the tax woirLd t)e allowed as a deduction for estate tajc 
purposes; 



(3) taxpayers would be allowed some minimum basis, ^^-g-j 
$60,000, so that no tax wotild be imposed when ttie total 
value of assets transferred- is below this : mi^iinum level;^ 



/' 



X 



(U) gains on transferred assets would/be eligiole for income 
' averaging. ^ / 

^However, as I have stated previously, no^egisl§tive proposal cur- 
rently exists which embodies this or "Uie^ other general issues identified 
in the Administration statenent. 
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Specific Farm Relief Proposals 

Several biHs have been introduced in the current session of Congress 
which would authorize specific preferential treatment of farmland for 
^ estate tax purposes. Generally the^e bills fall into two types r one 
category woixld" allow preferential assessment, for estate tSLsTpurposes, of 
farm and certain other open lands, provided certain conditions were met; 
the second woul^ clLIow an additional deduction from^ the gross estate for 
, certain interests in family farming operations . v 

The former approach is typified in the Mathias Bill (S. 2822 of the 
93d Congress). Essentially this biil would permit, at the estate execu- 
tor's election, qualifying real property devoted; to farming, woodland, or 
scenic open space to be assessed, for estate tax puigpo^es, at its value in 
those uses, if such value were less than its fair market yaLue. To quali- 
fy, the Isiid would have to be * in the approved use at the date of the dece- 
dent's death ^and f or the 5 preceding years. Should the land^ be sold, or 
its use transformed to a nonapproved use within 5 years after the estate 
tax return is filed, additional taxes would become due. (A slight Varia- 

^ Currently the recipient of the gift of an appreciated asset talces 
the donor's basis in the asset. The jpayment of capital gains tax^on the 
appreciation is thus not cbmplete;iy avoided, but is delayed until such 
'"^tijne as the recipient may dispose of the asset through sale. 

' 0196 
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-tion, S. 35U1, also introduced by Senator Mathias, would require additional 
taxes, plus interest at 6 percent from the original filing date, if the 
property was converted from the qualifying use regardless of the lapse of 
time • ) ^ 

The latter approach is exanplified in the B.ayh Bill (S. 20U of the 93d 
Congress), >rtiich would peiinit euti additional, deduction for family farm estates 
passing to an individual or individuals closely related to the decedent or 
his spouse. The deduction would be equal to the lesser of $200 > 000 or the 
value of the decedent *s interest in a family farming operation which is 
continually owned by him or hie spouse during the five years prior to the 
date of his death. The estate tax savings must be recapt\ired ^ess the 
farming operation is retained by the beneficiary for at least 5 years after 
the decedent *s death. In addition, the beneficiary must, reside on the farm 
during such years and exercise "substantial" personal control and supervi*- 
sion over the family farming operation. 



Weithe^ the House Ways and Means Committee nor the Sen&t^ Finance Coon- 
mlttee has held or even scheduled heaxings on the above or similar bills. 
^Biit^o^ 157W,,iSenatpf ^ayh^^off ei^ ^opqsal in^ ^he i^prm^^.^^ 

cmentoe taxifS* b^Ll^^^ passed' t^e; House^ of 

Representatives * fee amencinent was: accepted^ and the blli, H .R . llU52v l^s^ 
now to cjpnf in Hous^e wici Senate versions 
:b:e resolvid. However, / it fijs np^ the 'Bayh anehdmen^^^^ sur- 

vive conferences. 

Bigilicatipns ^for Ofend Use 

Certa:i3ily death tccces, in combination with factor sj such as the 

rapid increase in rarr^. i^d values :8uad t^^ increase to si^ 
faioas,, have |ome in^ for rural land use. tod rpbtential ch^iges In 

death tax laws at the/ f^^^^^ level pax^ipOlarl^ have furthiKr implica- 
tions. Let*s look brto 

As a start, transfers for estate settl^^^ and fpr d^eritance axid^ 
gi^ft ipiiu^ses have beieh r^^^ ^6f ali farm: real es^^^ 

ihi^re^eht yeairs^^^^ 4\xt 70^^erc^t 8^ faitilwid %ansfe^ 

ypltintary transfers. EHirthermorey t^^ is no^ ^^ to estimate hwo^^ 
•the^^estate sjettleme^t transfers: ^13 ^percent of the tptei in. 197^^; ^ereJ 
infLuenced by the h^ed to raise-mogey for paj^ent p^^ death/ taxes . M-HicnLigh 
a Vgotentiai^^^^^^^ fpr many farm estates l(i_2) at least / 

one recent study has that the prpblem is less serious today thaii 

many of us hav§ thought (2);. ' \ 

\ ...... ' - - - " 

Added to the :above tofpiTnation,^95 oa^^ respectively,, pf the 

faiinlarid- acreage transferred in 1973-and 197^ r%atoed in^ for- 
estry, or recrj^atipn^uses 0^,^. 4^ Ttois,. based on this limited evidence 
we -cannot say that farmland is presently being diverted^ from agriculttTi^^ 
uses on aSy s^^ scaVe as a result pf death: tax burdens.. 



^ Subsequently the amendment was rempved by the House euad Senate con- 
ferees. 
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A tax on capital gains at death would call for considerable assessment 
of its effect on rural landowners and land use. On January 1, 197I1, farm 
real estate was valued at $325 billion (I^., p* 2). Based-on unpublished 
data from the I966 Pesticides and General Farm Sxxrvey farmers* cost basis 
in their real estate is approximately half the market value. Supporting 
this estimate of the low "book" value or cost basis in lani in comparison 
to high market values are the I969 Census of Agriculture data for years on 
the farm by farm operators . Nationally, about two-'thirds of the full-owner 
operators and three-fourths of the part-owner operators have been on their 
present farm 10 years or more (table 3)r For the Northeast the canparable 
figures are 70 and 7^ percent respectively. 

However, such a tax on capital appreciation at death might not, at 
least in its early years, pose such a serious problem as*^ight be expected 
at first blush. In all likelihood capital appreciation prior to the enact- 
ment of such legislation would receive forgiveness for taxes; therefore, 
;only future appreciation woxad be subject to tax. Also, the resulting tax 
could be/ deducted when calcula.tijig the federal estate tax. Recall, as well, 
the additional probable features mentioned earlier. 

The .propp§a^^ tfeaimeht to farmland in 

cei^ai^ estat^^ are attract iye l^t perhaps mi s^^ sb * iSie approach; 

of aH.pwl^ (^^i^fij^ f armlandv wpp^^d,, or open sce^ land^ to be as« 
sessedy for estate' ti^ puiToose^^^^^ its velue: for those uses: If such value 
>^s les> than its fal^ maa»ket value ,: cpuW' w^ contribute^ to: Ijicreased con- 
centration: of Afe in. the: IJ.:S> Its: provisions: 

:more th8Ji:rm naturje of the 'fed.erai estate 

,tax. Thus, sucfy legislatipm further to the attr^ctive^^^^ 

of quaiiiyi land as= vehicles, for wealthy todiviiduais: to 

#]^9y 49 passing mpr^^ of their assets to their heirs Cbnsisqjientiy^^ such 
legislation mi^^ well liicrease the demand^ for these types: of land^ ^d con- 
tribute tpfin^^ - ' 



Since tts benefit ±s limited^ to a maximmi^^a^^ deduction of 

^200,0^3 the Bayh pfdj^sal woxjlI^ not ben^^ smaller 
ones tp the extent of the first proposal,: :b^^ inequities w^ 
p totroduc^d. In the first place ,^the^^a^^ restricts its benefits to 

father ri&i^y defined^ famdiy fanner is . For inst^ce , farmers would be re- 
quired tp live on^ their farms at least p years before ^ their death,; a^^^ the 
heirs \^uld b^ live there 5 years, a^ farm. A 

substantial number of fmiiy farmers: currently dp not resiM on= their fams 
but live 1^ nearby towns:. NationaHy only 72.6 .percent pf farm: pperatbrs 
report residing oh their f aaSn :(iable . This npnresidehce on the faSn 
operat ed appeals t o ^^^b^^ a develbpteg tr end pn the has is of the 2 census 
years, 196k and^ 19^9 • An additional 20 percent of farm operators nationaia.y 
have lived pn their fajiTOS less th^^ ^ . 

Also,, and-equaliy important, this kljad of approach provides an: incen- 
tive for the owner of a fam farm tp delay the treuisfer of the farm until 
his death in brder tp minimize estate taxes. Such ah a]^rba,ch^ thus mijght 
mitigate agato^ plahriing. Rather than delaying transfer 

untH the death of the owner, a family farm is more likely to be cpntinuei 
if some pr all pf the farm is transferred tp the heirs: early enough in th^^ 
occupational careers to provide them incentive for remaiiijijig on the farm. 
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Both approaches implicitly assume that present laxid. use is optimum 
fl»om the^ standpoint of estate^bwrier, heir, and the general public* And, 
they represent an attempt to affect land use .which historically has been a 
estate and^iLocal province, through the^ vehicle of the federal tax code. 
Even if federal direction is the most desirable approach, the tax structure 
is probably not the most efficient agent. 

- . Concluding Remarks 

" r 

One of the purposes of my review of our current death tax policy, in. 
addit ion to providing a general /idea as to ^at it is, was to point out 
that it has essentially ranained unchanged for a number of years. But in 
my opinion, this •policy both state and federal - is not imduly oppres- 
sive with respect to^fural landowners nor any more inequitable than other 
segments of our tax structure • 

The important message of the increasing death tax burden on family 
fanaers and other rural landowners is that effective estate planning is 
begranijig^ ^WKat l^Jidpwne^ 

"wdthin^^ f^^ewrk of exi^^^^^ law. 

Without doubt deaths tax i^lic^^ has =€uad= dpes i^ rural lland -use^ 

to jS_CTQe degreey, particular in the; a^ of eff^ciiive estate piajonjD^^ 
imd,. faiitte of the states to tosti^^ landruse^ 
probably contributed^ to this: ii^luence i Nonetteless as: suggested^ pre- 
viously, a rationa^^ exists- for su^prting; the Jiapimentatjq^^^^ 
lanli-use pblici^^^ "the use of death tax coides to achieve laJ^Adr 

use J)att erns^ 
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Experiences with Development Rights, Public Acquisitioh, 
and^ Easement as Land^Use Control Technique?; 
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THE EXIERIENCE OF THE BLUEPRINT COMMISSION 
ON THE FUTURE OF MEW JERSEY AGRICUIiTUEE 

Phillip Alanrpl 



Ladies and Gentlemen, I am honored to have this opportunity to discusB 
with you this morning a subject that has been very Important to me for many 
years — • that of maihtalriing a viable agriculture and, with it, the preser- 
vation pf one of our most precious natural resotirces -r productive agricul- 
tursLl land. More recently, this Interest on my part has been translated 
into a luiique and imovative concept as presented In the Report of the 
Blueprint Commission ont the Future of New Jersey Agricultxire; 

Dr . ^iliiam L. P the mailings of this ^proposal to the 

Co^ission, /gave you a conqp^f ehensive reyieTw of /^hi develo^en^^ eas%ent 
purchTase^ 'pLeoa yes^^^^ I will not dupl prf sentatlo^^^ , Instead, 
I >mnt toT share ^th yp^^^^ some of the^ e^qppriences: ^^^Fhave fe^ in puttl^ 
together t^hdjB tihe respoh 

^when the r^^ \ ^ ^ 

The CoomdsM the 4i^ectiiph of/ p former Gov- 

eiTQOT^ViMM^ imd vvrats? ma^i *uqp^6^^ New^ Jersey 

:citiz_ei53> Farmers: were yell reprieeeht^^^^ So were other se^ents of pu^^^^ 
socied. stiTict^e . iWe^ also InyLuded^ a^ the 
cXer^ anS lieglsIatcT 

Early in the work of the Com^ssibn, before there we^^^^ 
ideas on= palj^r,' we three ppbllc hear^^ throughput thei Stat We set= 

up eight Ind^ividujEi task forces to ieal with-speci^ip^ a^^ 
agri^ultur^^ ^We spile it e^^^^ in fielUjs pf 

cuituriL diivolvement . \ 

l^bm of teis input to the COTmissipn, one cliear threa4 begSi t 
ai^ar • \We must do somethljig: to^hblid dorr most ixr eplaceabl^^ asset the 
prime agricultural^ r fiomi^being lost forever and, witL 

qiient loss lii p^r si^if leant .productipn of f^^ By the samo token,^ we 
also f pjmd aja equaljy i^ftt'essive €^ to ^splve sane of the 

pressing ecpnOTlc prpbliMQS , iiioLudlng; those pf product^ tax- 
ation and: farm labor . Fpr without a prpf itabl^^ ag;r icultur e , She f arml^^ 
>re ^sought to presei^e wpuld^^^^b^^ rittle use . 

The report was issued- Our .fomer G^^ in 
hif Fpurth i^i^ Message tp the Lefeislat\a^^^ J^uaSry 8, 1$^^% saW that 



The Honorable PhUiip Alampi: Is Secretary, Depar-toent pf A^^ 
Statte of Ne^^^ 
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he woiild^prefer the concept of public acquisition of developcient rights 
as opposed to other private transfer of rights proposals. He furthermore 
said, "Public acquisition of development rights for fair compensation is 
a device vhich should be tried at least experimentally at an early date." 

As you laiow, Governor Byrne's administration took over in January and 
other pressing problems dealing with the school funding issue and the tax 
proposals demanded higher priorities. Governor Byrne has said several 
times that land use will have a very high priority in his administration 
and that the Blueprint Proposal will be given careful attention. 

It is just a fact of life that action on a matter of such broad in- 
terest and great Importance will involve certain political decisions. I 
am glad that at least the question of. the preservation of our agricultxiral 
land is not ih: dispute . Almost everyone sees the\ wisdom in- that. The 
discussion centers in how to do it, and I am heartened again to know that 
the purchase djf development easement plan is still involved in the deci- 
sions- yet to be made. 

_ _ _ / But the fact that we 49 n6t have a f im= .position tr^ the Aiflptois-' 

tratiph^^ or on :SOEQe= &ther prbpos^^^ to save farmr , 

landoto prevented u frcmi^mov i^sty8.s^^^ 



Time: ^ ^ a^rnbst critijc^ factor in 
arei em)rTnpus . ^We iM^e ibeen: ui^^ 
:^d- planning efforts- needed^ to .put 
ii^i hcui^ S^^e/^todl^ to^jKTbceedy nor ^ 



] few Jersey, ^.a^ 

t6-cai\r^ 6&^^^ the^ myiriad^ o^'i^ 
such-a\'^^ Ifito gperatlon. We hav^^ 
ifoUlid^ W' iave= wanted^ to t8U3ki€5 this for- 
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fflLdabie task without the Adtal^hist rat^^ udcklng . 

This is?^t to criticize ^^^a^ jSpi 1^ endorsiog this 

SPm^ept 8uid^ the- cm^ tovget .gbdbag on^ it . 

Vfe :]todw^>yieive^^^8^ tb be ajimfe^ ~ cLLvei^ei^^ tb- 

e^qplpied^ Mpreoverr It in- order fdr ^bot^ the ^)eople 

iMid jgovermneht to nuake Ipgicll decisiphs on snuch a^^^ the . 

iegisiation, . "^^ its detailed ]^eil5j)g out bf the program, must be^^^ to 
ed. 

Q^te ft»f^^ to this point, there ju^t Kasn^ b^^ 
available: ^t^ let us prbc^^^ And> tpb, some research & 

^g pf tot^^^^^^ step. 

This br jig to the exciting esiperlence s haye been havings to the. 
twU-ll^t pf thVnbr»gp situatlbn^ to .^jMch; 

operation pf D^ ;Wy|Liam L. Park and his staff at Cook CoHege has l^^^ 
outstajid^^ J ' 

Vtoen the Cpnndssi^^ decided to beccraie i?^ let a broM^ topler 

:mehtto|;: ^cjiftmil tt eg: ftoctibn ty^^ chaijmwishi^^ ParS, along:^d 

Rtoh^rd^^ ^Directpr of the Divi^^slp^^^ Resources of 5 

nient^. tegan^ to look at the research and^^ ^ 

SiAsequentty Dr;. Park ccramitted some of ^^^^ research^ fluids to this^ work 
:SO: that we could seek answers to scxne of the veiy basic (laestipns^^ 

The se questions , which have been , posed by the citizens 'vrtib ;ha,ve re- 
viewed the report,, as well as ^)y govermental pf^^ will be 

\ 
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Implementing such a program,, cannot be answered fully at this time and point 
out the fact that more specific research is needed. The Blueprint Report 
j)resents a carefully thought out concept, but it does not purport to have 
the conplete plan and operating program finalized. That is our challenge 
now. 

I^at me share with you some of the types of questions asked: What will 
the program* cpstT Can we afford it? How will the easement values be deter- 
mined? ^ftiat will the effect be on the value of land .outside the preserves? 
How would the easements be related to my farmland? Who would appraise my 
land? Can I subdivide my farm and give it tp my children? How coTild we 
prevent the fragmentation effect of subdividing a 100-acre f^rm into five 
20-acre farms? Isn't this an invasion of my constitutional rights .to my 
land? Can the land ever be chsuaged back to a developable area? How active- 
ly must this land be farmedV 

There are many more questions and some of greater magnitude than those 
r^ve mentioned.: You probably have others you* d like to ask; so you see 
need to move ahead in our research, .as Dr. Park is doing with the limited 
bu^et f e sources^ ^yail f <|r this work . 

Qhaxles: Lambert jpine c_oh^altant w6fk« 

ing^^wlth :Dr; Ss^id'^y^ns* Mibhqughi their ^rk has not y^et.ibeeii pu^^ 
I have their pemissipn^^t thelx accc^lisSie^n 

1 . A\ c^initer iz(ed= study was made -of the cash flow requ j^e- 
ments of a deyeldjment easo^ p^^chase prog Using, 
a variety of as simpti^ andi \cf iteria^, we :ii6w^ 'i^oy that 
with sdmg :m of a 
H^mil rey. estate trai^^ is feasiW^^ 3ja fact;, 
under some circumstances, the rate cpuXd^ e'v^en be reduced 

and ^jre coul^ stiH; reach^ oTjur pbje^^ ^ 

, i 

2. study fa^mlan^^^^ 

of ffi^rmers in =New tTef sey this yeax/^ PfeliiatoiS^^ 
. indicate that we may ih f^^ larger f diiye^^ 

farmland and more faims than prjvipus^ pr^^^ indi- 
cated. The STiiw'ey w^ ^ms taken as a pia^ of this study 
iij^cate s= that -of thpse; pwier -^ppe^ratpr^^ haying an opiiipn , 
slightly more had a f aivprable^ ISpressidn ^aBout. the easement 
purxihase pis^^ Imprjesslon. Hpweyer,,, 

about 25 percent of ^1 p\mer-6peratbrs nothing about 
"the proposal 

3. A study-was: c the Eagleton Ins^tute :at 

tp deteimine the public reactioni tp the 31ueparto Proposal. 
The results show that over 79 percent of the ciW 
o\ir faji^aii for open, space and fpod 

productibn, ra.ther^^^^^ used^^for housing, stores, and industry. 

Eigfrvy percent feel that the -State should try to preserv'e the f 
lands, and oyer 6o percent of these people feel that a^ tax" o"^ less than ^ 
of 1' percent on ali reaJ. property transfers' would-be acceptable:. 
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It is interesting to note that two other informal surveys, vhich ad- 
initteaiy could show seme bias, were .taken in^ the State to determine public 
interest in this proposal. John Huiiter, Cooperative Extension Service, 
managed a survey at the 1973 Flemlngton Fair which revealed a startling 98 
percent of the nearly 1,000 respondents , supported the preserving of farm- 
land in permanent agrictilture . Of these ^ 75 percent favored public 
financing to achieve the purpose. In this survey ,"^80 percent of the par- 
ticipants Were nonfaxm people from all New Jersey counties except Atlantic. 

Another s\irvey was made under the Morris Count^ Board of Agricul- 
ture's leadership at the New Jersey Flower and Garden Show at Morristowny 
in early 197^. Here the same strong favorable attitude was found. Over' 
96 percent of the 3>101 ballots cast indicated that they would support a 
constitutional referendum calling for State acquisition of development 
eas^ents on farmland and a dedicated tax to finance the program. In this 
survey, information indicated that the support came fromiproperty owners- 
and nonpropcrty owners, city dwellers, rural dwellers and suburbanites, 
ajad from many different counties. 

Now, ^jn^ to ^hls-mprfe f qimil reaction,, we-have mad^ n^iteraJiLy 

fhun^eds of per^^ appectr^ces at 1^^^ acQatl gatherings ihrpugh 

the State • We }have pr^s^nted^ ^the Blueprint story to groups in sever^^ 
other staies;=a^ Requests fo^^^ report and letters^ 

with ccpne^^ critiqjies f^^^ ^pmbst/evei^^^ We have 

distr^ibuted; IgiOQQ cppi^^^ thouga nds ! of the ^supD^ry hig^ 

l^hts of %e report. 

Crog^ experience in a nutshell /has been, that people have dif'^ic^ in 
iimderstajnding t^^ Because it is new and cqmp3-i^^^ s^e of 

th^: opposed/ it lint it *vm.s esqila^ In/^mps/t instances we 

fiM -^that pnc^^ pebple understand! the program ihey llie it. 

That isi not to say that there is n^ against it i Our greatest 
dpppsition comes from sqme of the farmers . They just don't wmrt the State 
tO:iget inyolved^ ii thelT b Arid yet there ar many farmers 

vwhp endorse the plaii comiietely and who are splid^ it. 

Soy la(^es and gehtl our expefiencesi in ITew Jer- 

sey have been coopera^^ limited;, i^tterestiig, and fwstrating, b^u^^ 
definitely h^ I wish we cpul^ say that ovix progrfi^is r to 

:gp^ or better yet, it is worldn^ as= pla^ fi^pmi biir 

ipipiieer experiences ^ farmland^ asses CTient that these things take tJjrie and 

hard work. * \ 

--------- ^ \ 

We think we have a good; idea:. 'We know we have a, g^eat need . We are 
wi^iing to put our shoulders to t^^ wheel and do what heeds to-be done to: 
keep^ this! the Garden State. 




\ 
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EASEMENTS , ORDINANCES AND -LAND DEVELOPMENT TECHNIQUES : 
THE TRI-COUNTY COl^ERVAKCY OF THE BEANDYWENE 

Thomas H. Pierce 

I am pleased to have^ the opportunity of addressing this workshop on , 
the subject of land^use control mechanisms at the local level and on the 
experience which the Tri-Cpunty Conservancy of the Brandywine, Inc. has 
had in developing^.certain of the^se mechanisms. I would first like to set 
the scene by illustrating land -use problems as viewed through the eyes of 
conservation organizations, then briefly describe my own organization and 
finally discuss three techniques the Tri-County Conservancy has developed 
to control some of these p)r«pbreams: easements, ordinances land develr 

oi^e^rit^tecluiiques.. ^ 

Judging ftrom :my perspective with the Tri-County Cdnserv^cy of the 
Brfiuadywine,/ in Jthe southeastern cor ne^^ of Pennsylvania, the term 
"rvxfii'V^ 1^^^^ title to this dohferenc^ iMd IJse^ i^^^^ 

east" ts:"f ast becOTiiig euph#istic . The transition from xyiral to urbah= 
land is -occurring faster than. many of ;us^^r^^ However,, i feel that 

the concern e:qpressed::by envirdimental igf oupsi Is =not -Uiat development of 
Itself is wpng, but ithat^ it occWs for" t^^^ such an implaiined, 

indiscriminatevway; that in the =^tteaDapt to 4P9PM?o<^i^"t§ people ^s needs it is 
destroying the very quaulities: that make life to rural areas a imique 
perience. This point was made^ q^^ to me in to 

the ^Che ster County Planning Cdraais s located^ in We st Che st er, Pemisyl-- ' 
vahla, the county seat , Sb^milfes west of Hiiladelphia . On the pTfice; wall 
Nwas a map of a]JL large prbperties;, classif ied, for limi- 

nep develoEment, either for single -f^ dwellings or mu£ti-fam^^^^ 
planned residential deyelbpinents-. The-prpperties were scattered through- 
out, the County and^had ITittle relation tp the Pla^ 
piaiwwhich would restrict futiore development areas withto^^ 

transportatipn-corri^^^ where th? new dwelJting units could- be .prpperly^ 
seityi^ed by regional pfublic facilities such as isevfer, water, anciv^bric 
transportation . Another example of this= tr end^ towgrd^ tirban sprawl can: b e 
found in West Bradford' Township, a pf evi(caisly roral Chester County munici- 
pality strogg the weight of five Planned^ Residential Developnient 
a:^iications . In anpther case , Buckingham Township , a primarily farming 
cbmmunity In neighbor i^ ser\red wi% six ciirative 
amendments (a dev^ice ^d«Kt|^ to. cure dlscrepan exclusionary ^prac- 
tiq^in a local zoniiig ordijaaJice, u^^^ development 
pl^o^caliin^ for a greater dwelling unit density than that aliowed-by the 
existijig: tovmship ordinaJice;) • 



Thomas Pierce is-Dlre.ctpr pf L^d-Mc^agement, the Tri-County \ 
Conservancy pf the Braiidywiney Die,, Chadds Ford,= Peimsylvani^^.. 



199 



The courts in Pennsylvania have done little to control the pressvires 
for unplanned scattered development within these outlying rural areas* The 
present body of case law states quite clearly that a municipality cannot 
exclude any major type of land use and must provide for a reasonable amount 
of leind area to be^ retained to acconnnodate each major category. In practice 
this principle is interpreted to mean that each township must provide for: 
industry, commercial use, apartments, townhouses, mobile homes, etc. There 
are townships in pur area that have no more than 2, 600 acres. Many other 
townships are lociated far from population centers and nodes of public facil- 
ities. Although there is a definite need for new housing and the added jobs 
which industry would bring to the region, the idea of making every township 
accccmodate eveiy category of land use is not the answer to the rural land- 
use dilemma. The courts have allowed for a proliferation of urban sprawl at 
the local level in an attempt to address a problem which could be more 
effectively handled at the sub-regional or county level. .1 think it is 
fair to say that the inability of government to adequately plan for and con- 
trol land-use patterns has ^een one of the major underlying reasons for the 
proliferation, of action-oriented environmental groups. 

The TrtrCounty Cbnserv"ancy of the Breindywine , Inc. 

Our environmental org the Tr i-Co^ty Con^^ founded 

in 1^7.^ Like-many similar orgeuiizat it :to6-devel6p_ed ov^^ a land-usje 

dispute, ^t issue was3 an ?att©^ to develop ah industrial pei'k in the cienW 
of iChadds Ford, a :sm£Gi viilage qn^^^t^ River , 25 }miies^.^due^ 

of Phila.delphia^ The inapprop^^^ w^S: obvious to aSypne 

who: has^^^^te exEerie^^^ to .get the feeling 

of the histo]^ mid^e^da stic 1^ 

dowed-. The area was the site of the famous revolutiqna^. Battle: of the 
Brandywihe and boasts the Brwidywine^ B^^^ The yiliage 

district is on the National eoid^^State 1^^^ Cha^ids Fqf4 has 

alsp serv:ed as a focal- point for the Brandy^diie Schobl of Ar:t . Ali of these 
facts add up, to iritar^ibie but extreme^^ Important \coritributlbn ^o 
^history and quality of life of the region . Chadds Ford- was: fortunate^ in that 
enough: people were able to come together an enough jmonej^^^ to purchaise 

£he land outright so that the =ia4ristic wid cultiural ^heritag^^ the :area: m 
preserved. Al^o in: 1961^, avml^ along^ the Brandywine come up for :salev This 
i^s: subsequently pu^ the priginSl founders :qf t^^^ 

:now:serves: the purp>se of both^^ a the Brandyirtne^^rS^^^ of 

Art and^ the hea.dquarter s for the Tri-Ccninty C 
1 ' 

Since its founding, the Consery rhas grqwn to include a full-time 
istaf f of i|jO people, ten of \^qm- are: actively ex^gaged in environmental :pro-- 
grams . The three actiyities: of greatest ijitere st tq-ps^icipiEuits of this^ 
wqrkshqp in i^y judgment are : the Flqodpleln^^^E^^ Sqgrata,; the Model 

Envirormente^^ prdljiajice Program,, and the Land Develqianent"i^^ 

1 y 

Flppdplain Easment Pro ^ ^ 

The Easement Program was initiated^ to presefye the floqdplain along the. 
main branch of ' the Bra^^ River.v The floodplain: is not only imj^rtant 



A copy of ppr model easement included as a Suj^emeht 

tp-this paper. ^ 
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from the point of view of watershed-management j it also provides an usue- 
ually scenic vista to drivers along the- river and to the many canoeists, 
hikers, and fishermen who use the Bfaiidywine each year. We used the ease- 
ment technique because with it we couid avoid the xintenable cost of 
purchasing the land outright and would not have to pay upkeep costs, since 
land under ovx easement agreement remains in private ownership and contin- 
ues to be maintained by the landowner. 

Three steps are involved in obtaining cm easement xmder our program. 
First, the Conservancy pays for the services of a stirveyor who walks the 
property with the landowner. The landowner points out the boundaries of 
^rtiat he considers to be his floodplain land. The floodplain is then sur- 
veyed, and the resulxant plat beccmes exhibit A in the second step which 
entails drawing up the easement agreement. Although our program concen- 
trates on floodplain protection, the plat in exhibit A does not need to be 
restricted to flloc^laih land. It can also cover steep slopes, farmland, 
and other areas of environmental concern. In the second step, the lawyer, 
who incidentally donates his time to the program, draws up the agreement 
restricting the use of floodplain land. The restrictions disallow log- 
ging, solid waste flispbsal, excavation, and the construction of any build- 
ings or other structiires^ and incl^^ rpads,. pip^r 
llAesy etc. These r^stricW then wrijteh: into the deed 
ths: ^rop^i*ty runv^th ihe l^i^ is soldv The vthird 
step concern^^ the ai^raisal of the develppm^^^ rights .given^^^^i^^ the 
landdwher. The Conser^ranc^^ for the-sei^ices o 

detemines the value of the landowner's ent prpperty before and a£te^ 
the^ easement has been donated'^ llie difference in these t>ro -value s is^ con- 
sidered by the jSiternai Revem credit to :;a charlr 
ta^le prganizatlp^ ^ah^ as: such^ is tiax^ deductibleii In Edition vto^ annual 
tax deductipn, an loherit tax benefit Is also pbtaine^^^^ since the 
appraised value of the estate is lowered by the easement restf ictiohs . 

The Easement Program over 'l|-5P acres: of land imder r is strict ip^^^^ 

and provides? a useful^ m^^^ for permanently .preserving areas of criti- 

cal enviroranental concern. 

Model Environmental Ordinance Programi 

A second activity,, the: Model Envirpnmentai Ordinance Program,; is also 
pertiaent to the objectives of this Conference. The program-provides to 
local goverrment in handbook form a series of well researchejdy iegs^y; 
defensible iand-use control prdlnances .: The Handbook includes^ a ^prea^^ 
to each drdin^ the reaspns fpr its adc^tipn, stat 

should be adopted and? putting the ordineaice ihtp per spectivie with ?bp^^^ 
existijtig body p law and State wid federal legislation. 

The ordinances themselves contain numerous cpmnents on linTOrtant ppihts? of 
law and? siiggest ions on how a mun should fill in She ^^b^^ 

model to tatLpr the ordin^ce to a tpwiship* s? own p situation. 



5he Handbook is made available only a-s ^par^^ to sub- 

iscribing immicipalitl^ . This seiwlce may be obtained from the Ti^i-County 
Conservancy at an eurmual cost of $300. 
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The Ordinance Program provides an annual up-dating service to subscrjb 
ers which includes a review of pertinent case law and legislation passed 
during the year as well as the creation of an additional ordinance or ordin- 
ances as the need arises. The Handbook presently contains five model 
ordinances: a flppdplain ordinance, a runoff and erosion control ordinance, 
a planned residential development ordinance, a subdivision ordinance, and 
sections of a zoning ordinance. Under development as part of this year's 
up-dating service, in addition to revising the Handbook, are a mobile home 
ordinance, a clustering provision for the zoning ordinance, and an expansion 
of the runoff and erosion control ordinance dealing with methods for con- 
taining storm runoff on- the site. 

The program has been very well received by townships in our area and 
represents a means of organizing and making understandable the increasingly 
complex field of land-use control at the local level. I would strongly 
recommend to those of yoox here from state and county government that you 
consider implementing a similar program in your own area. We presently have 
twenty-four subscribers to the program, mainly townships, but also including 
federal and state agencies, counties, and boroughs. We are uctk exploring the 
possibility of expanding the service to include law. firms and ^plaMing Vcon- 
sultants.= 



land peveldpment Teclmi^juejs 

The final activity I wqxild^ like ^p: mention: today concerns our. work in 
xhe area of land deve]^)pmen ThianlS aSpai^e^^th^ 
conservationists,, alth^ noiy ^eel ^hat. it heceSsoriJ^ 

Indeed,, the deyelppient of iandj is ah uhdeM^^^^ the real .^rld^ 

wiiich ehyiro^ face up to , get involved in, a^d :b^^ 

volyement influence: iSs e^ ^e :must. come aip^ 

methods ttaat ca^ be :prbfltably incorporated^ into the;^deveibpm process; 

The ppnsez^ancy recently helped, ot^ 
land; along the ^main branch o the Brandy^d^ A s<^arate cbi^r^^ 
set up-with the Tri-County Cpnservaji^ ac^ right 
of refusal was exercised in buying the property, since the land was about 
^o !be sold -bp a developer^ The-Cp^^ 
The idea of develoGpinent has^ shocked #^ 

of conflicting rumors. However, we feel that we are in a unique position ' 
to ^CTonstrate how h^^^^ built \d.th the least ambuht of eiivi^onmrar 

tal:^Aas3mge, by leaving the= mbst^*^^a^^^ of open fspade, by prbyiding for 
architectural input, and by working closely and openly with the township 
involved. We feel that the development of Roundelay can serve as a model 
fpr development throughout the area. The Conservancy plans to receive title 
to and define the open space. We later plan to maintain the open space and 
will receive a fee for this purpose from each property owner within the de- 
velopment. The Corporation will obtain township approval for the subdivision 
plan and then ttarn over the development phase to the builders . The builders 
working with us feel that if they can go in and do their Job without having 
to go through the township, without getting embroiled in public meetings and* 
.paying out interest during the delay inevitably incurred in the subdivision 
review and approval process, there will be.' a dollar value to them >rtiich will 
be so attractive that they will want to repeat the process elsewhere. In " 
addltipn, the unique tax position of the Conservancy allows the financial 
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backers of the Corporation to realize sizeable tax benefits by deeding to 
the Conservancy considerably more open/space than the tovnship requires 
under its ordinances. By relinquishing the developnent rights on approved 
subdivision lots, the partners will be able to of f set the capital gains 
resulting from the sale of the lots which will be developed i 

Conclusion 

The rural land^use dilemma centers around the trade-offs between pro- 
viding for the housing needs and public services on the one hand and the 
protection of environmentally critical land areas including floodplains, 
steep slopes^ ^ound water recharge areas, and productive farmlands on the 
other hand. Any workable rural iand-use policy will have to take into 
consideration both of these two Ijoportaht areas. The programs and tech- 
niques presented in this paper relate to the second aspect of the dilemma, 
that of preserving envirom'entally critical areas. We must not forget the 
needNto integrate these programs^ into a policy which will aO^so help solve 
the first part of the dilemma, that of providijig for adequate housing, 
Jobs, and public services f or the g^pwiiig popn^^ of the rural Norths 
east. 

\ 
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SUroiJSMENT 
^ Model Easement, Agreement 

THIS .II©ER^^ made this ^ day of - > In the year 

of our Lord one\ thousand nine bundbred and , 

BETWEEN, , a corporation of the 

State of Delawaxe, hereinafter called the "Grantor" 

r . 

i 

I AND 

THE TRlUoURTY CONSEaRYANCr OP THE^H mi.^'a, corporation; 

of the State of Delawre, hereinafter ccOJLed^^^^^ 

WITNESSETH: \ 

That the said par^ of the first i^pt , f or aaii^ la ew^^ 
the eum of FIVE DOLIAES ($5.00), lawful ooaay of the United States ofx America, 
th^ recipt -wheiwf is^heiMs^ acko^^d, hereby gfaxits aM 
^axty of the sec(M<l^art> rts ^successp^ 
over and across all of that portion of the^^ G^^^ 

si%ate ±^^^ ^ 

cpntsdjiing aiproxJ^ acresi of l^Sid, be the saTCvmoTC less , 

^sfe}vn^8 OBas^^ caid^ma^e ar^p^ 

of 9 for the fo32Lpwlng xiaes ancl pu^^ To preyent for^yer the^^^^^^ 
activities or^tifi^s of ^ 9^ the Grantee 

herein, its s^^^ to writing 

1> The eutting of trees, excepting: those dea^^ decaye^^^^^ 

^Jeased or da^e^cm^^^^^ 

2 • The depositing , diJDmplng. of abemdqning of ^oy land^ f iJi jor solid- 
or liquid refus^^ vM Jmik thereon or therein,, exciting: ;ef 5^ 
^uiidiiigs existi^ pfr't^^^^^^ 
or \*ose cpnSructi,^^ Is authoriM^^ in 'feit^ hw by Grantee, subject, 

chpwevef , tb a^^ the liaws , State of Delaii^ 

the CqaflDaorrro^^^ \ 

3. The q\wtr lying, excavation ot removal of rocks, mineral 
sand,, top soil or otihier fSlmila^ ftrpm th^^^ • 

k . The construction ;:pf all buJi(aings , structiires or -wof ks: thereon^ 
including blllboMrds, sig^^ or ooy structtcre of coiy nature 

excepting the; repair/, refiodeling and^^ exlstij^ 
'tuares br works as cf the-date of tMs Indenture, provided sal^^ 
modeling and replacme^^ 
^icJi said structur paresently located. 
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The constxiiction of private roads, driveways and parking lots is 
expressly included in the definition of "structures" as used herein. The 
construction of pipelines, drainage swales, poles, or any other facilities 
normally used in connection with supplying utilities or removing^ effluent 
or surface water drainage shall expresaly be included in the definition of 
"structures" as used herein. 

Grantee shall have the right to enter upon\the easement lands 
^ set forth herein to inspect for violations of the aforesaid provisions; to 
" remove or eliminate any such violations ; and to perform such restoration 
as may be deemed necessary to restore the land after removal of said vio- 
lations. Grantee shall have the right to seek any legal action of remedy 
at law or in equity to enforce the provisions set forth herein and granted 
under this Indenture of easement. 

Nothing herein shall prevent Grantee from entering said ease- 
ment areas for the further purpose of erecting thereon such signs or mark-^ 
ers as shall be approved in writing by the Grantor herein during the period 
of time in which the remaining lands of Gr^tor qqntiguo^^^ thereto are 
owned by ;G^^ its successor s^^^^m^ assi^is. Upon eiibd^^^ tihe con- 

tig^ousVl Grantor, its .successors and assi^s^^ said^ permis- 

sifcn^li ^Itij^ not be reqpiirgd- right of ^eijrt^ and ^^erect 

on: easement lands set fort by Grantee, its 

successors or assl^s^^, shall 1)6 absolute. 

^ EESEEVING :\nato Grantor the free right and z^ivllege to the use 
of the lands set foi^h as Easanent l^^ 

puxToses n^^^ incbnsistent^^^^^ the ^euit made herein. Nothing herein shaJi 
be construed t unto the genei^^ public or cmy pthe^^ 

sons ^he right to enter upo lands set forth ;hereia,^^^^^^ 

thahiGrantee, its successors or assies,, or its duly authorized agents, 
for the purposeis set forth herein. 

in the event the Grantee, its successors or assignee, shaJ^^ 
ceaise to exist as a body cqr^^rate of the StsLte of > .this: ease* 

ment :shall fun to the benefit of such body corporate- or ^^]^^ 
determ the doctrine of cy\ ^res^ shall have the rights contained^^ 

jherej-n. [ 

Nothing: herein shall be cpnstzue^^ as to' prohibit the ^ncqrpof a- 
tion of the la^^ described iti Exhibit "A: , shown as -E^^^ Afea^s, J^^^ 
^ appfpved subdivisJ^^^^ the balance of the lands of Gran^^ 

\ a bortion of said lands for setbacks, qpen^^^^^^ 

^ q^irements , of any other piu^se not activities pro- 

\=bibit(2d herein , or such other acti^ties as-ma^ be approved in wf it^g by 
\the aroJ^tee, its successors and assl^ as provided hereinabove. 

\ IN^WITNESS Wip^ Grantor has executed^ this Easement Agf eement, 

the day and year af oresaidV" J 

\ By - - 

Witness: 



Attest: 
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STATE OF ■ ) 

) SS. 

COUNT! ) 



BE IT RIMEMBEIffiD, that on this day of 

in the year of oizr Lord, one thousand nine hundred and 



personally came before me, the subscriber, a Notary Public for the State 
and County aforesaid, 

, parties to this Indenture, known to me personally to be 
such, and severally ackowledged this Indenture to be their deed. 

GIVEN under iny Hand and Seal of office, the day and year 

aforesaid. 



Notaa^. Public 



t 




THE EAMAK) (ROCKLAMD COUm, HEW YORK) EXPERIENCE 
Charles L» Crangle 



The rapid action of land developers has restilted in many a nightmare 
for local government administrators, particularly in the rural areas vhich 
are least inrepared to-cope with resultant municipal searvice demands. Where 
springtime .saw flowering- apple trees and fallow pastures, the advent of 
autumn may see JOd' new homes, a complex transportation system, and water 
and sewer arrangements that may or may not fit into the coattunity'.s future 
large-scale ser/ice patterns • This is not to mention the school district 
problem, wtoich can be a horror all in itself* The fact that these 

service dCTandB cos « mon^ ^^ich rur^^ cqrammltles:^^^^ not .have - 

is an ddded co^giLicatibn > 

The probl% arises beca *risiditior^ /:/toerlci^^ approach :h|t8: b 

one of peimittag^ t^^ private d^^ by hd^^ action Mid iiiitiative^^^^^^^^^ 

detemih^ t^^ extent of muEdc^^ facilTfci^^^ 

The restrictions lon such ftree eriter^^^ in; our society :have if^^sllsr 
been iimitedOd^^^ 

cci^unlty and /go lot sizes and such amenities as s_et-bac)cs ; ^d iMd^ 
?t*dd^iSlon!.regul^ ^6r mundS^^ approy^ of 

TObdlvisions 

Aside fros: these limitations, the developer is, generally free to time his 
develoi^ to follow a consistent pattwi q^^^ to leap-ftc^- ft^om^ 

one development site to another* The a t ni m has historically been his and 

P ^ictat^^^^ by the best fljaancic^^^ ^he caji- 

The developDaent problem has been- ^ axsute in thos^ sections 

of New York State s^iirba^^ tovmajor metrqpblitsii^^^ One of /these, the 

Towd of ^RaiM^^ in 1969 to^meet the proW 

1^ a =hew Since the town* s 

. tional by the New York Court of Appeals (New York's highest court), it is 
^ worth describing and evaluating as a possible approach for similar munici- 
palities* 

Rockland County lies Just north and west of New York City and is 
easily accessible to city wage-earners* The Town of Ramapo, itself, lies 
furthest west of the Hudson River, but began to grow rapidly in the 196,0* s* 
Much of its growth was directed in accord with a comprehensive plan and 
zoning ordinance adopted- by the Town in tlte mid-60'8* This plan in brief 
viewed a town consisting of several existing villages and a large amount 
of open space , evaluated the development demand and "came to several 



Cbaxles L. Creingle is Senior i-xanner, New York State Office of Plan- 
ning Servicea, Albany. 
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conclusions concerning the carrying capacity of tho land: 

(1) The town must assme almost conqplete development — about 
90-95 percent. 

(2) Industrial and ccpnercial development would not be "vrtiplly 
discouraged in the town, but its location and extent could 
be controlled by zoning. 

(3) The major development demand wotlL^^ be for residenticLL pur- 
poses. The villages should take the major portion of high 
density residential develppanent, and the town would not 
plan for high-rise structures- confining higher-density 
housing to that of the garden type. 

The vigor with which development proceeded, however, convinced the 
town government and its planning board that the ordinary development con- 
trol tools at its disposal were not enough. 

In 1969 the Rsonapp ZoningvOrdinance was amende d= to provide for a 
Residential Developmeht Use. This meant that despite ihe exist^ing-^ 
any new resW develpjment required a spec^^^ permit, based on denaon- 

strated availabMit^^ of She f ive ma jpr ^ .serd.ces : sewers jvdrai 

age; public: .park or recreation^ faciility, includLyog fjndjH^ site; roads 

improved with cxrrbs and side>^Lks;: fire house access Develop- 
ment^^I^ to each .sei%.pe 6 and the developer 

to ideEQonst^^ proposed^ develp of at least 

15 points if it were to achieve aj^royc^^ 

The amenctaent tp the Rcu^pd zoning prdJ^ 
considerations that goy^ned the restriictions in sl^le and conci^^^^ fashion: 

"The Town of Ramapo has been ekpefiW 
rapid ;grpwth vith r^^ to poptilAtion^ hooxsijtig, e laad- 
develppmen^ of respurces fdr the past decade. 

Transport ation, water, sewerage , schopls, parks and recreation, - 
drainage aiid other ^ p^ 

and are beliig construc%d^ the needs of 'the Town' s growii^ 

population, but the Town has been unable^^ services 
and facilities at a pace .\Aich wiJi keep abreast of the-ever-rgTO>^^ 
public need . ' 

— _ 

"Paced^th the pi^sical, spcl^ fiscal problfOTS caused by 
the rapid and unprecedented ^pwth , the ToWn of Ramapo ;has _ adop^ a 
conrprehensive^master plan tp guide its future dev^opment and .has 
adopted an pfficial map eui^^^ a capital program so as to pro\dde for 
the maximum orderly, adequate^ and economic^ development of its 
future residential,, cc^ ^dustriai, and public laiid uses and 

cbianmmity facjU^ liicludiJlg transportation water, sewerage, 
schppls, parks ajid recreaition, drainage, and other public facijLitiesv 

"in order to ini^ure that these comprehensive and coOTddnated 
plans are not frustraitedvby disprgajiized, unplcmned, 
develg^ent which: wpii an undue burden euid har - 

abiii'ty of the cojmmmity to translate these plans into reality, the 



208 

foilowlnig objectives are established, as policy ^etej^inations of zon- 
ing and planning for the Town of Ramapo: 

(1) to economize on the costs of municipal facilities and services, 
to carefully phase residential deveiopnent with efficient provision 
of public improvements; . ^ 

(2) to establish and maintain municipal control over the eventual 
' character of developaent; 

(3) to establish and maintain a desirable degree of balcuice among 
the various uses of the land; 

{k) to establish and maintain essential quality of community services . 
and facilities. 

"The town, through its master plan, official map, zoning ordin- 
ance, subdivision regulations,^ capital program, and compl^entary 
planning programs, ordinances, laws, and regulations has mandated a 
;IQ:ogram of cqntt^^ i^ designed to: i^sin^e cpmr 

plete availabil^ facilities and sei^ Imd 

in the town is capable of develoiment= in accord M proper picking • 
The haphazard and^ vthe ade- 

qimte prbvi^ sei^ces: a^^ f acl^llties available wil 

destroy the cohtljauing impTto^^^^ successful adoption of the ^ 

progr^. Residential^ d will be CM*;efully phased so as to 

insure that all developable land wi^ be ^accorded a .present vested 
right to develop at i^c^ time: as= services^ and facilitates fl^^ availO'- 
ble . Residential land xwhi^h ha^ the necessaiy :a^^ 
facilities and- services: will be .grant e^^^^ approval Resiidentia^^ lisind; 
wtfich lacjts the ayailab facilities and^^is^^^ 
approval for developments a^ the facilities s^d-se 

have been^made avaii^^ the ongbiig public impa-qv^ent program 

or in v^ich the residential develope^^^ 

or ijnprovement in advaiice of th^^ improvement of 

the public sector." ^ 

The amendment was^ pf coiirse, challenged by land.^ 
that ii affected tlie value and= salability of their property. In the 1971 
case of Golden vs . HanniJig Boar d - o f Town of ;Ramapo , , the court showed itr 
sel^f synqpathe MthTth^^ emendment not in 

violation of the federcLl^ constitutions, stating, *%hefe it^ 

clear that the existijig physical a^^ financial respurces of the comnunity 
are ijiadequate to furnish the essential services and facilities^ w^ 
substai^tial increase in pwDpulation requires, there is a rationsLl basie for 
^phas^ 

it is cle_ar> however^ that iji apprpvijig the Ramapo apprpach the court 
vwas not approviii^^^ fpr litoitii^ {groirt^^ silce th^y :^ecifically 

cqiment pn exclu^^^ zoning : "Vtoat we w^ not countenance . . .under a^- 

gijlse y is cccmunity efforts at , ijcmunizatipn or^ e There is, then=, 

sdmething: iiiherently suspect^^to^ apart fi^c|Q-it^ 

purposes, effects a r.es^^^ fl»ee mobiltty of a people imtil 

^sc^etiDle in the future wtien prpjected facil available to meet 

increased demands / 
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Nor was housing an issue . The court noted that the town plan provided 
for low- and middle-income housing* While this is of lower density and 
limited in height by water service problems, the fact that it was governed 
but- not excluded was probably a factor in the court's decision. 

The pattern of development expressed in the town plan is, however, one 
designed to fill in the inner areas before undertsOdLng develojanent in more 
outer sections. In other words, it attempts to insure that leap-frogging 
of development does not taJce place. It also affbrds a.i opportunity , for the 
^community to measure its open space requirements as it proceeds, and thus 
insure that adequate provision is made. 

It should be emphasized that there are no permanent limits to growth 
In the Ramapo ordinance ; the controls are temporary and attached to service 
provision. , If the developenis wmihg to findnce needed services himself, 
in advance of the town program, he can obtain approval . 

V/hat is involved here is the use of zoning in a new way ~ to control 
the pace of develojpanent in accord with a community's ability to finance 
attendant linprovements - 

The device Qbviously cansrfor a degree ^^o^ It 
has :be_en not that Ranapo had^ a^^^^ jQa.p„ s^.divistpn 

regutat ajad a rapl^^ l?5>*PV<pent^^io^ to enacting the described 

amendment . |h addition the: caliber of thf^^ its plan- 

ning :b/3ard was high. The Terra Supei^ lawye? and^was cc)h^^^^ wi^h 

development problems . The town attorn^ w^^^ . 
r^si to a high degree . He Is^ current^^ head of ' the^^i^^^ 
major state university. The t^is planhi^ cons^ w«ts l^also Of first 
caliber, a county resident, >d.th long es^^ planning for communities 

in^ the aj?ea. _ 

The atoinistration^ residentlsa develc^ment 

been a prpbl^ . The town has an administrative: assistant who is charged^ with 
handling the m^echanics of applications. These are feviewed^^b^^ a fiye-m€ua: 
Technical^^R consi§ttl^^^ 

building inspector,, the, town ei^i^^^^ the djc^aihage consul ta^^^ 
admtoistrative assi:stanir.^ Their rec.c^^ndat^^^^^^ f orrorded^ to the plan- 
ning board, whichimust issue theyrequired speclal^ ^^^^ 

The program asmames, of course,, tbat. the schedule set .forth ih the 
capital j^rbyeme^t program wJiL be adhered ftp . Erogr^ is 

divided into two parts : (U^: a Capital Budget cover six years adopted by 

' the Town Board pursuant, to Section 99G of the General Municipal Iaw and 
establishing an order of priority for all capital projects as shown on the 

-omcial map and\M^^ Plsoi,, arid (2); a Capital li?pr6veffient Program e 
llshing two farther more gener^ orders of priority for the seventh through 
the twelfth: year, and for the thirteenth through^ t^^^^ eighteenth year. 

Rising costs have ^rea^ bee^^ The capital lmprov«nent pro^. 

grm; is generaHy funded at an avera^ge of one to one and a half milJ:ion dbl- 
lars; a year^ The program was^^s the basis of keeping, taxesronr an even 

keel,: f olliowLng ^ economic study irtiich demonstrated that this: device would 
adjuit growth! to the Wility of the town to meet Its cost. 
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It is obvious that even a million dollars is buying less, and this in 
turn may affect the timing! process* To a degree this danger is offset by 
failti'^es to build because of cost, but because the town has followed a 
practice of approving applications for development in advance, when they 
were in accord with the capital improvement prograjn -timing, promissory 
notes may in effect be issued for fat\ire development improvements that- may 
hot in time be in accord with capital development progress. 

At present, however, Ramapo is still firmly committed to its program' 
and, following the court decision, developers have adjusted to it/ The 
program is now in its fifth year. It has, been watched with interest by 
neighboring communities with similar problems, and at least one of these 
is c\irrently considering adopting a similar process. 

— Perhaps the most significant aspect of the Ramapo experience is the 
fact that liere we have a local gpvemment recognizing its responsibility 
to play an active role in planMng the developoaent of its own land - to 
chart its own growth - rather than simply to react year after year to 
crisis situations created by private developers. This community had the 
cQufa^e to tsJc0 tools^ ana-ad^^ its pai^icu- 

need. More such in inhbvation is ^8^7 



OBliTot, Donald H., and-Marcus_^^ Nqmah. "Prcmi Euclid to Ramapo: New- 
Directiohs in Eand^ Use Development Controls- . Hofstra Law Review , 
Voi. 1, No. 1 (Spring 1973), 56-91- 
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• LINCOLN (MASSACHasmS) lAND CONSERVATION TRUST 

Al© 

RURAL LAND FOUNDATION 
Kenneth W. Bergen 



The Land Conservation Problem ^ Lincoln, Massachusetts, is a beautiful 
rural suburb 15 miles from Boston. Together with its neighboring towns of 
Concord and Lexington, it is steeped in history. Its inhabitants live in 
Lincoln primarily because of its rural character, good schools, and prox- 
imity to work. Many residents are in professions or are corporate execu- 
tivas. . Memy are djaterested in. conserving the laiid as well as parMcipa.ti^ 
in toTO^ gpveimen^^^ The: cost of property in Liricolh has risen dramatical 
so that many young families have been excluded^, and the e^ensive houses are 
occupied to a great e:ctent by older people-having sizeable incomes • On the 
other hand, there= is considerable number of ijihabitaixts, both ypimg arid^ 

old, with moderate incomes. 

- ' - - - — - / 

Ab6ut 1966,. the Wheeler family decided that it^ could no longer continue 
to own its i09--acre fam and tw colbhia^^^ in the faml|Ly 

for several hundred= ye and which c6hsipted \of open follixig: fields and 
wooded slopes. RunniJig through the farm is an old icoloEdal r^ 
British soldiers, ki^ the beginning of the teef ican Revolutip^^ were 

taken in horser or ox-dfawn c^ts: tp: the Lincoln: burial- ground. Numerpiis 
developers m^ tp buy^ the property^ ^tli the view tp constructing 

about ll-O hpuses facirjg blacktop streets i%md^^ M^ and yon through^ the 
land. 

The; Solution . The VRieelers loved their^ land and listened with interest 
to a group of LlJicoln consei^ation^^^ that the l^d hot be 

developed, in the ord^ary way. The first proposal was that a half dozen 
citizens in Lincoln-interested in= building new hoBies buy the property, sell 
off the two colohiai farm houses, and then divide the remaiiiijig; land^ a^ 
them, into six separate tracts.- This was tried, but when the six potential 
rhome builders sat down face-to-face, each wanted: the best= lot without having 
to pay more than the person who would buy the worst lot. ./to entity rather 
than a group of indiviciuBls had to dea3. with, the Wheelers . 



Kenneth :W. Bergen is Chairman of the Trustees of The Rural Land Founda- 
tion of Lincoln, .^Massachusetts, and a partner in Bingham, Dana and Gould,. 
Attorneys -at liO^w, Boston. 

I 

Editor's note: This; is aii adaptation of /a paper prepared by Mr . Bergen 
as "Case Ntimber One" for Case Studies in Land -Conservation , a project of The 
New England Resources Center r Req^ copies of the original paper may 

be made to The New England Natui*al Resources Center, 223 Frex^in Street 
Bpston, Massachusetts :023i^ 
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Thereupon, the Rviral Land Foundation was organized as a non-profit 
conservation trust. The organisation was made non-profit, rather than 
profit-making, to avoid any conflict between tholse wiehing as much conser- 
vation land as possible and those wishing a larger number of salable 
building lots. The decision to ellmijiate any profit for the backers was 
made only after ,a lively philosophical discussion as to whether the profit 
motive would be inconsistent with the basic conservation purpose. With a 
non-profit organization, there is no doubt that more and better land has 
been .se,t aside for conservation than otherwise would have been the case . 
The trustees were empowered to buy and sell land as weH. as hold it for 
conservation purposes. Eight Lincoln citizen^ were named as trustees. 
Each trustee contibuted one dollar, ;Aich jerved as. the Trust *s capital. 
(Copies of' documents are available ftrom the N,ew England Natural Resources 
Center .J The Wheeler family igreed to sell the property for $285,000, 
which was $20,000 less than the, highest offer received fran a developer 
(whether the Wheelers claimed a ;;haritable deduction for income tax pur- 
. poses is not known, but, it would appear that they woxdd have been Justified 
in doing so.) The purchase was financed by a loan of $199,500 ftrom a local 
savings :baj)k secure^^^^ by .a first morjtgage on\ the land and two f air&ouses , a 
$50,000 purchase money loan secured by a sec6n(ivmoStgage^ 
$35,W ft Bank and Trust CoJDgpany^ ih^B The real 

secret to the success, of the financing effort was^ the credit given-by the 
Sta.te Street Bank , which was wll^:i hg to ^make loans to the E\iral IaScL; Foun- 
dation on the basis of separate $10>C<)6 guaranty of 30 jniblic-^^^^ 
Mhcoln citizens.- Without the profit motive,: the^e ^giiarantors ha^^^ nothing 
to gain and^ everything to lose (except the presej^ in 
Lljicoln); by signing/the guarantefss. Of cotirse, those 30 'indiyidu8LL 
up ho cash,, but merely signed the guarantees • ]adeed> no-cash woii^^^^ 
itave had to be advanced; by theai= unless= the Rural Lcmd ^ 
into the hole financially. Each guarantv->r became responsible only for his. 
pro rata share of the St Bank loan, but. ^^^^ 

exceef^lOiOOO. It turned out that no one ever became pptentiaH liable 
-for more than about $5,000, because the bank Ipem never exceeded $15P^ 
-or" one-half the aggregate of the guarantees . liabdiity ^der each guaran- 
ty continued until the loan incurred in conhectlpn>wl the Wieel^^^^ 
"vms repaid. The last payment on the bank loan :was nwude jba IS^, abpu^ 
three and one-half years after the organization of the trust and the pur- 
chase of the Wheeler property. 

Armed ^th ample bank credit and ba.cked by a totall of $300,(^0-of 
.guarantees , the Rural Land Foundation emjCLpyed^ the services of Max Mason, 
a landscape architect reaidiixg in Lincoln and sensitive to the preservatlon- 
6f the best natural features of the Wheeler Fc^ Over a; period of" severa^^ 
months, a number of Mason \uitil 

a satisfactory one evolved. Tifty-fcwr acres of consei^v land were set 
aside for the benefit of the public, including the colohial road, which^^^^^^ 
preserved as a hiking and riding trail. Eleven lots were laid out ranging: 
in size from two to seven acres atid restricted to a single h^^ each 
lot. Lots were priced at prices i^om $25,CX)p to $^^^ the price of each 
lot depending on its size and quality. Any brokerage fees had to be added 
to these prices. A single lyOO-foot curved road was constructed into the 
property with aU. utility lineS: jCLaced \xnderground. 

None of the trustees had had real estate experience, and it was with 
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considerable concern that this type of conservation program was undertaken. 
Fort\inately, a friend experienced in real estate development counselled^-tha^ 
chairman of the trustees oh the financial aspects of the plan during their 
daily train ride to Boston* One of the trustees ffas a Harvard Business 
School professor vfao acted as treasurer. He paid all bills, received all 
cash, and kept meticulous records. When he moved away, he was succeeded by 
a dedicated certii'ied public accountant. Another trustee was the Executive 
Secretary of the Town. He was familiar with road construction and guided 
the' trustees in putting the road construction out for blds^ He also kept 
a vatchful eye on the surveyor, as well as the construction of the road, 
making sure that certain important trees and stone walls were preserved. 
The legal work, which^was not as extensive as one might have suspected, was 
- handled by a paid, highly competent law firm specializing in real estate. 
One of the guarantors, who owned a printing establishment, designed and pro- 
duced (at cost) a four-page colored Illustrated sales brochure describing 
Lincoln and the land and giving the telephone numbers of two of the trustees 
(one the chainnan and the other the secretaiy of the trust) who, together 
with other trustees, showed the lots to prospective purchasers. Firm prices 
were placed on the lots. All lots were sold. at -^^^^ for one 

or two wM^^ werfe sol'd by real estate broker s^^^^ 

the-establjished pr^ ISacK sales contract' req\iired that .the siting c^^^ 
^style of the house be approved by the trustees. A weli-kiiowi 
was also a trustee, went over the pl^^^ each ;hause a^^ 

for changes prior to approvsl by the trustees. During the most active period 
the trustees: met about; eve^ 

As it tujrned out, the endeavor was: a great success. In addition to the 
5^* acres of open space originally set aside, aEnother lot ijx excess of 1 two 
acres in the central pari of the housing eiea^^^ 

:op(5n space . All of the open space was ultimately trtm to the Lincoln\ 

IMd ^Conservation ^ich wras better Jrep€ur 

to cut trails . This trust continues "to hold it pemanen^^^ conservation. 
All of the remaining lots/have: been sold, cu^ now only ^eh hoiwes 

onr the Wheeler fajm (^^ planned by developers ) in additibn 

to the original two faiin houses and n^ 

further building) for which the trust realized $105,^000. All debts were 
completely paid off and the $10,(X)0-guaranteesi r^^ 

a party to celebrate the success of the Wheeler venture. The trust has so^^ 
Wat more vthan broken even finan 

" "T • " " """" " " 

The Future . With this success behind it , the Rural Land Foundation has 
entered into a| m^^ of other projects > some of\\rtiich have been completedi 
successfully and others of lAdch are stlOJL Ih ^very instaxice^ 

conservation h^^ and no land^ is acqiilred unlesis tha^ 

pmippse can be assured.^ 

The primary cr it icifim of the Rured-Land Fp^ it provided 

homes only for the well-to-do. Land prices in Llnco3ji have risen to a T>oint 
.^ere imoderate-incqme families have -difficulty nw^^^^ Lincoln. Re^aiz- 
ihg the importance of a diverse population in ^a town, the Rural Letnd Fcni^da- 
Ijion has acquired a 69-acre tract,/ two-thirds' of whichrwiii be set aside 
pennanently as open.^ The remainder w^ 123 moderate incc^^^^^ 

housing units as well as a mcdern n<w coBmer With the Rur^^ 

Foiantotion in control of this Important piece of land, the totm has' been 
assured that moderate-income hpusJ^ area wlLL be in keeping 

with town objectives < 
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The question may be asked, why was it necessary to organize a separate 
organization when the Lincoln Land Conservation Trust was already in exis- 
tence and when the basic purpose of both organizations was conservation? 
The answer is several fold. First, the activities of each organization are 
different. One is to receive, hold, and manage conservation land; the oth- 
er is to cccqpete 'fith others in the purchase of large tracts of land, ^axt 
of which shoiild be sold, and the balance of which is desirable for conser- 
vation. One involves less risk taking than the other. Each requires a 
different skill and temperament of its trustees. Second, public-spirited 
citizens are willing to take on cn3y so much responsibility. Two organi- 
zations divide the work ana responsibility, making it easier to^ persuade 
good trustees to serve . Third, any tax problems of one organization lAilch 
might arise imder the complex federal tax rules applicable to charitable 
organizations would not affect the tax status of the other organization. 

The trust form of organization, rather than the corporate form, was 
chosen because a tinist was sinrpler and less expensive and did not necessi- 
tate the filing of annual reports with the Secretary of State of the 
Connionwealth of Massachusetts. 

The R\H*al LaJid Foundation* has been iTiled' to be m ex^^pt orgaiiization 
under Section 561 (c^ (3) of th^^ Internai Revenue-Code . Thus , it guaran- 
tors of loraissfaoulU^^^ ^poh to pay aj^ part of the loans,, ^they 
should ibe entitled tp^^ ch^ deduction for the payment. To avoid 
private foundation status under Sect ip^^ 5P9 of the Code , it elected to be- 
come a" satellite of the Lincoln Land Conservation Tru^^^ -vfhich. ijs a i^^^ 
chi^ity, with the result that the trustees^^^^^^ the Rur^^^ land Foundation are 
noWVeiect^^^ by the members of ttie Cphsei^ation^^^^T Unfer Section 
(a^ (^3) of the Cp^^ >bhe ^^lIral lajad Foim^a'^^^ hasr been ruled to be a 
pfivate foundations An^ profits which^ Rural Land^J'ou^^ 
make shoula hot ^ regarded as "unrelateU bus^ess incdmej? which .wpuld- be 
^biect to federal incosie tax. Oaie reason for this is that the sale of 
lani at a pi^ofit, or is interrelated wlth^^^^^^ acquisiti<)n 
of conservation land. 

In conclusion, the Rm»al Land Fbundatipn has filled a gap in the con- 
servat ion^program of the Town- of Lincoln . W^n large tracts of land come ^ 
oh the market, the town ;goveriment is miable sufficiently rapidly 

to prevent the tract f^csu being sold to cp^ developers^ a. nuinb^r 

of instances , ^he Rtn^aJ; i«md Fc^ the %eeph crncL 

.purchased che tracts and thereby, hppefuHy, as^ed the t<j»n of enlist- 
ened us<? pf the land. ^ 
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lAND PURCHASE AND DEVELOIMEHT 
EASEMENTS IN SUFPOIiC COUNTT, 
NEW YORK 



Editor's note: John V. N. Klein, County Executive, Suffolk County, 
Hauppauge^ New York,presented a verbal summary of the Sxif folk County, farm- 
land preservation program as proposed by the Suffolk County AgricaLtural 
Advisory Cpninittee and accepted by the Suffolk County Legislature. The 
Coranittee was appointed by KLein in the spring of 1972, Its report was 
presented to the county legislature in March 197^. The following are ex- 
cerpts prepared by HowEurd E. Conklin, Cornell University, ft:w the Com- 
mittee's report submitted on March 26, lS7h. ^is program won an award 
from the National A^^ 

The Committee recpmmends-that the County proceed with the farm piirchase 
program on the-follow^ . 

1. Etapbasis s^ of av^i«ible\ ft the acgolsltlon 
of deveicTpment rights as opposed^ the axfqui fee/Htitle. 

;the casesv^ the-County ac<^^ fee^ title^^^^^^ to con- 

sidearl^ lea^^ offer *to-sell<^the -a^ici^txire^^ 

of the properties strippe^^^^^ rlghtj except for use for agri^u^^ 

to other coomercial tamers* Sale of a^icultural title sho^d/be 
on the basis of open canqpetitive^ the sale to the^M^ 

responsible bidder. ^ 

2. Where; feasible, the first offer to purchase development ri^ts: 
should relate to faiiner-owned and oper^^ land and- on npnfarmerr 
land atyaceht to it. 

3. The preserved l^ds should, either by initial purchase of develop- 
ment rights or by carefully selected processes of assanbly coQsiitute 
relatively large tracts preferably avminiHom of 200 acre s in size . 
Presets inda.vidual isolated-farms woiild not be conduc^^ 
continued^ ccramer c:iai agricultural deration on than . 

* Preserved farms should be bpunded' to vthe max j^ssible 
by existing, roads or highways q^r other open spaces, so as to pro'^de 
for a buff er or insulation zone between the farm activity and other 
iearby re^sidenti^ai 

5. Develcqpment rights dnc^ purchased by the County cp\ild net be sold 
or ptherwise transferred by the County without affirmative approval of 
the voters in a countywide referendum^ as is the case-with properties- 
dedicated to the Nature JKreserv(B and Historic Trust, under the provi- 
sions of Ajrticle" I of t^^ 
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6. The program of participation, in the acquisition of development 
rights by the County should be on a voluntary basis by the members of 
the farming cannminity without resort by the County to \milateral ac- 
tion through the use' of condemnation. 



7. The first program of purchase of development rights should be 
conducted by the County simultaneously in three locations on :the 
North Fork, South Fork, and Uiverhead areas, respectively. Within 
these three major regions mi area within each^ of substantial size, 
should be defined with a clear;,, definite description as the area in 
which the first p\ir chase of development rights wiU be xindertaken. 
The selection of those three areas should be made on the basis of 
the application of the following criteria: 



(a) 


soil suitability^ 


(b) 


present laaid use; 




contiguity of farms; 




developing pressure; 


(e) 


price of land. 



llie Committee submits: that the apoollcation of these cri^^^^^ 

be made with vaiyi^g emphM within the three localities involved so 

as to refiect local conditions 

8;. Once the thr^e separate preseryat^^^ 

the County shpulid; aiinouuc -cne precise locationvOf the areas and soii- 
cit formal sealed hids^ the lajidowiers within th^ in 
which bidjs the laudownef specifies the price^ to accept 

for deyeiqpment r^hts to^^.^h^ The biddir^g process should 

be hajidTed^ with the same degree of formality and care as in aa^ other 
purctose required ta be made under* the cba^petitive biMl^ laws bf 
the. iState of liey York. The bids. 3x1 all three areas shpulli be made 
returnable si^iltanepusly and: opened sljmjitaneou Me County 
shbuid, of .course , retain the right to reject cmy and aU in the 
event it should desire to do for ^ay reaspn,= including a. price 
of f (Br ii]^g at a level greater thlm^^ he apprais^^^ of those deyeloEment 
rights according to iiidependerit aippr^isal obtained on a confiden-- 
tiai basis- by the County . In those instances :^ere the County actueO,- 
ly dbtj^s full title to the pi'C^erty a^^ in accordance wlth^ 
recommendations above, offers pf the ^'agriculturai title" to 

such properties, it should do so with the same fdmc^^^ 
CjMi5>etitlve bided it does in the purchase of developm rightsv 

The County may, hQwever,,^^^ e>ctehding preference, as' to 

the ri^^t to purchase, to farmers in the same ^ea, on a competitive 
bid basis. ' 



9i. It is cpntrarplated: that feonners offering the sale of devel^^^ 
rights may do so as to less than the full extent of their holdirgs,. 
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recognizing', of course, that the Cp\mty:has the right to reject any- 
such off erii?g if it deems the offer impractical* 

10* A special committee should be established to recommend to the 
County Legislature the first large areas to be selected for the solici- 
tation of bids and to make recommendations to the Legislature with 
respect to those properties offered for sale of development rights to 
the County, The Agricultural Advisory CcnmDittee recommends that such 
• a special committee be constituted of the County Executive, a member 
of the County Legislature, Mr, Daniel Fricke, representing Cooperative 
Extension,^ the Director of Planning of the Count j*-, one representative 
of each of the .four 'towns of Southold, Riverhea^l, East Hampton, and 
Southhampton, designated by the respective town boards of each town, 
and Mr. Horace D. Wells, former representative of the Suffolk County 
Extension Service. 

The Agricultural Advisory Committee points out that the concepts and 
proced\ires outlined above provide m extraordinary opportunity for imagina- 
tive end innovative i^eservatlon techniques at minimum risk. For exa;aiple, 
it is possible that a. f aimer who owns and operates M farm-co\ild readily 
;seli his develic^ent^^r^^^ to the County,: retaini^ the: ^rlcrdti^^ 
.to hfls own iMid, -^ile using the proceeds of the sale of his deVelppment 
rights to acquire the agriculture lahi or , Indee^^^^^ 

within reasonable proximity suitable for expansl^^^^ his f aiming d^^^^ 
The Committee fuitther pointed but that; it ts its be^^ 

procedu^re outlined above will be -e^rtreme^^ to: iegitimate fanners 

anxious t9-remai& in the agrlqultxupfia: i^^ 

pressed by periodic cas^^^ shortages and ever increasing: rea^^^ taxes, 
as; vgll the threat of extensive co^iicat^^ and iwrpblems of liq^ 
upon the deeith of f^er. Through: the^sale or deyelppme^^^^^ 
liquidates the g^reater prcpbrtlon of his: total equity in the value of hls^ 
real 3)ropexty and cpnverts^^ it to cash-:vM in turn, c^ ^ovlde hfe 
qperating capital investment, capital, or Income rproducln^ iny^s-toents . The 
conversion of the developen^ fights ftom real pro^^ into: cash also piacfi 
the f aanHy in a ppsltlon o^ aypilai xorcejd^ liquidation^ a^ 
at the /time of the death of the f aimer . The real property tax pictuf e sJ:^^^^ 
-brightens for such a pearticipati^ i£ t^at assesments of real prop- 

erty must be made in fuH- recognition: of actiis^ value . The sale of d^^ 
m^nt rights thus pre c^^^ the use of the property for :aSything ot^^^ 
agriculture in perpetidty reduces the^:^i^ value of the i>ropef ty by^^ 
of that liMtatlon. and si^ the assessed valuation ms^ 
(equsaizatlon rate) of full value , the tax cohtribution becomes IbwefedV 

The Ccanmlttee points out that while the purchase of developoient rights 
li*oyldes: a great beheflt to the farmer, it also provides enormous benefits: 
to the people of Suffolk Cox^^ now and in the future, thfbugh^^^^^^^ 
vatibn of a vital industry and e^enslve open -space. Furthefmore, the 
develbpment rights concept proyllies fpr/^^^^^^ and pos- 

session and maintenance of the property iwlth 4he landowner who, through the 
pri<de of owner sliip cmd possession c^ far more effective iji maintaiiiijig. 
the plgrsical coniltiqn of the j^operty than the County. There are, of course,. 
mMy other benefits, ^^^^^ in a report the: County Execu- 

tive to the County Legislature submitted on October 15, 1973, \rtiich will not 
be: restated here* 
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The 'Conmittee wishes to conclude by stating that in its iinanimous 
judgment the careful implementation of /the Farm Preservation Program out- 
lined above will place Suffolk Coxmty in a position of national leadership • 
Since this program is the first of its kind,: it will be watched nationwide 
and it, therefore, must be undertaken with the highest degree of precision 
and care and with all available safeguards so as to insure its success and 
to' prevent the pcftential for'^misuse and abuse* 'This report is a synopsis 
of many hours of open discussion, debate, and deliberation by the ConBnit- 
tee* Interests of clarity and brevity dictate that the substance of those 
dlscusfjions and all of the issues not be repeated in detail here. The Com- 
mittee, however, stands ready to e:qpand upon any aspects of this report at ; 
the time of its presentation 'to the Suffolk .County Legislature. 

Since the preservation of agriculture as an industry, and the preser- 
vation of agriculture land in Suffolk County, involved a multiplicity of 
concepts and approaches, in addition to the purchase of development rights 
and fee title, the Suffolk Coimty Agricultxiral Advisory Ccamaittee will 
continue, as requested by the County Executive, to meet with regularity 
and deal with programs to achieve these objectives. 

4 

Mr^ KLoin in :his verbal ccpnents repor;ted tha^ the Suffolk Co^ty ^ 
legisiatu^^ available for this program. He also iJi- 

dicated ihat while a small acreage has been^^ title,, major 

eigphasis "vd^ the acqdiMtion of deve^^^^ He report- 

ed- hopes fcTr speeding up the acqxiisition jMrocess in aU- psorts of the C_b^ 
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THE NATURE CONSERVANCY PROGRAMS IN THE NORTHEASTERN STATES 
Bradford C. Northrup " ' 



The Nature Conservancy is a national non-profit organization whose 
resources are devoted solely to the acquisition and protection of natural 
land. The, major thrust of the Conservancy's activity is toward protection 
of critical environmental areas "vrtiose natural quality is such that they are 
Important to preserve if the hiotic diversity of the earth is to be main- 
tained. I would urge you to think of our organization, as a vehicle through 
\diich lands are* transferred into a protected status. 

; prganizationaJdy, the^^^E is headquarte^^^^ 

in^:Bqstpn> In addition, the k«^tern Region m^ a Northern^ New England 

Field Office in: yermpni an^^^ ih^^Afii^t^^^^ 
ia. 

The Conseinrancy's program^^^h^^^ of dedlca- 

%d yoiunt eer s^ to promote the: wprlc of The Nature- Cbnservrancy isi particular 
geographic are In ^addition, the -Cpnservwicy h^^^ 
ccpplementa^ relationships i^th andj local consear/ation or 

By i^ing avapable its stfidff and fi^anclsi resp 
^ cqnsei^atlpn activity the Conservancy belles it can assist an-^imto^ 
du^icatipn and^ c<^e t itiq to the land conservation field and str ei^h^h 
local efforts . included affio% orgaiiiza^^^ ttait :h^^ with 
The: Nature Cpheer^^^ are the Mktne Coast %ri^ Bair* HeS^bcr, 

rMaiae;. the Society for the Prptectiori of New Ifa^pshirc^ Fore sts^ Concord, 
New Hainpshi^^^^ the Trustees of /Reserva.tions,.^^ -Uie 
Audubon So^ciety of ^ode Islahd: North Jersey 

Conseryatlpn^ and the Western Pennsyl- 

vahia :Conservan<^, Pittsburgh, Pennsylvania. 

r*m goixig to talk i^lrd about the acq^gtsiti^^^^ the Conserv- 

ancy. There has been conslderable:^^^ in the orgaiizatibn^s^ 8^^^ to 
acquire property, moving frpm a rate of acquis it ipho^^ 3p or 

So tracts per year in the late 1960's to the present level of activity, 
which encOT^ average of one deed; transferring to the Coniiervajicy 

ev^iy wbrkii^ day,. The Cons ei^cmcy over its 2i»year^^^h^^ 

apprpxlmately 1,200 separate =acq\^^^ Is responsible for the preser- 

vation^ of 750,000 acres of land in the United States > ty^^ 
and Canada. The Conservancy has been ^particularly actl^ in the NprtheiELst, 
where approximately 550 sepa^^ land cons ervaiion projects have been ccmi- 
pleted. This represents nearly one- half of the projects completed^ nationwide 

Bradford :C. Northrop is Eastern, Regional Director, The Nature Conserv- 
ancy," Boston. ^ / 
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and highlights the great activity and support given, the Cpriservancy in 
this area# The Boston office consummated over 75 projects in 1973# 

Basically, the Conservancy works in three ways to conserve and acquire 
property: by gift, by purchase, and by government cooperative activity. 
The following are representative of the Conservancy's recent activity. 

The Rachel Carson Seacoast^ Preserve, Maine 

In mcanory or Rachel Carson (a co-founder of the Conservancy's Maine 
Chapter), we have created an aggressive and extremely successful Maine 
coastal program. Over 30 Maine islands and coastal properties have been 
preserved, including seven additions within > the past year. A notable fea- 
ture of this assemblage is the innovative use of cohs^^^^Q'^ion easements as 
a land preservation tool. We- allow groups such ,!5is Outward Bound and the 
College of the Atlantic to use these properties for scientific and educa- 
tional puarposes. / 

H. Laurence-Achilles Preserve 5 Vermont / 

This? presei^e, containing^ Pond, is only six miles from: 

ddimtown Burlington, and is one of the top identified n^ 

areas in the State . In 1973y the Conseryajicy purchased a key parcel of 
90 acres oT marshes, wpodiand, and ]p6nd' frontage- l^Tlj-:, two additional 
parcels brought the H> Laiirence AchU^ to almost 200 

acres. Over $5P,0P0^^^^^^^ this lO'oject to date . The land 

w£^. be used and managed by the University of Vermont i 

]>3rdVs Cove > Richard Cooper Marsh» Connecticut^ 

^This 56-acre gift, to the Conservancy is: prime flqodplaln a^^ 
mar sh at the mouth of the Coimecticut Rivei: ./ An additiolau^^ /gi^ of con- 
t^iguqus prpper^^ will e:q?and this sanctua]^ lie Conriecticut 

Chapter of The Nature Conservancy wiH provide for stewardship to protect 
its ft^agiie ecosy^^ !feis acquisitio^^ an excunple of the/ Co^^ 

cy's program to p^ the riatio;n^'s vital coastal wetlands. 

Little-Egg Harbor ji New Jersey 

An ex^ple of the Conservancy's govermen^ cooperative program, this 

ll-OOOra^re coa^t^^^ wetland is protected from^ development ^b^^ the abiiity of 
the Conservaoicy to negotiate and finan^ in advmce of 

the abd^ of the U.S. Fish and Wildlife Service to purchase. 0>«ied by a 
re^ estate developer , the $1^^^^ was financedr f or the Con- 

seryahcy by Equitable life Assiirciice Society of the United States for below 
prime rate . The tovplvement of this insurance compsoiy points out ^the suc- 
cess the Conservancy has had in convincing various fljtmn^^^^^ institutions 
to lend money for land conservation projects . This land will heccme part 
of the Barnegat National Wildlife Refuge . 

Great Dismal Swamp > Virginia and North Caroline 

The Great DiOTial Swai^ is-aj xmique ecosystem^ in- 
cluding evergreen scrub bogs, loblolly pine barrens, and cypress swamps, 
in 1973^ the Union Camp Corporation dpmted nearly 5P,06p acres^^.^^ 
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Virginians Dismal Swainp to the Conservancy • This tract, which includes 
Lake Drunnnond, is the largest corporate gift ever inade to a private conser- 
vation organization. Additional acquisitions in Virginia and North Carolina 
have inci^eased the size of the preserve to more than 61f,CXX) acr^s, with more 
tracts under negotiation. We have conveyed scane of this land to the Depart- 
ment of the Interior for] the creation of a national wildlife refuge. 

I ' 

The Conservancy has^ found interesting ways in which to finance its 
^government cooperative projects by turning to insurance companies for short- 
term, low-interest loans. Both Aetna and Equitable Life Assurance Society 
of the United States have been cooperative in providing funds for these 3.and= 
conservation projects. 

The Conservancy is presently involved in a Sta£e Natural Heritage Pro- 
gram which is designed to bring a task force of individuals with a variety 
of expertise under contract, with state governments, to assist them in State 
Natural Heritage systems. This would include developJ^ guidelines for 
natural area inventory djig, computer systems for update and maintenance of ^ 
such an inventory, model legislation for a natin^al area .protec^^ 
and recommendations for orgaDdssing €md= staf f 1jo| s\xch jo^o^ais^^^^ The Consei^- 
ahcy has been successful with^cont^^^^ in Soith Carolina a^^ ' " 

and has several other state s in -vrtiich. it is presently negoti^^^^ 

The Conservancy has re cently signed' a contract with. the Department of 
t^he Interior to produce a paper offering recorDmendatipns re^^ 
on the part of the •federaJ^.^g to presei^e riatrar^^^^^ / 

I tMs process-wyi include a*. cbnferen^^^ in Washington on^^^^^^^^ 

I97k :Ui which recc^ for the future of the natural areajmovement 

wiM be eval^ leadership in th^ area flel^. The final 

r^cammendati^^^ go to thfe J^pailment of the Interior pii 'pebni^ 1^ 1975. 

I want to inter ject a few cor^eSts a^^^ the action of The. Nature Con- 
servwicy and other private land conservation organizations^ BasicaJliyv we 
are organized to exploit ^ex^^^^^ economic mech^Stsms^^^^^^^ land. 
Often this leads to.^an opportimis^ approcwh to cbn^^^^^ and as a c 

result serious questidns^c^^^ regarding, the criteria us^d^ for land 

acceptance and the priorities establis^^^^ For this 

reason, aU: private conservation .orgeu^ shpulcL be suj^rting^^^ 

i^d-u^e planning. Olie growth pf the l^d-use mo^^^ has provided^ valu- 
able g^^^ orgacizations^^ s^^ the Conservancy in estab^^ 
acquisition programs \rtiich have bxiilt into them priorities that will- bring 
the best Itmd^ in first. Iliis has moved my orgeaiization awc^ "give 
me your acres'* philosophy that got us through our eiarly years . 

Opportiinistic land actpiisition can be a dcuigerous thi^ particularly on 
the -urban fringe, where growth makes present l^d-use decisions Vcriilcal. 
When the Cbnsei^ancy takes la^^^^^ ig. nxed,. and 'we a^^ 

pledged to prevent future develojcient of that land. It has always been our 
concern that in doing this we ar^ perhaps forcing development into other, more 
environmentally critical areas. In addition, our present decision process 
avoids social questions, vhlch are often as important as environmental consid- 
erations in the xirban areas. Consequently, we welcome the use of inventories 
of natural areas and land-use planning, and are committed to making it part 
of our work • 
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WORKSHOP SESSION 7 



Experiences with Influencing Public Agencies 

and ^the I«gis^^^ 
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PANEL: CITIZEN IHPLUENCE ON: RURAL LfiJ©-USE POLICIES 
\ THROUGH THE' WORK OF STATE COMMISSIONS 

Editor's note; The panel included presentations on the 
work of state commissions or committees in Connecticut, Maryland, and 
Pennsylvania. \ 

■ ■ ■ ;\ 

THE COlDiECTICTJT GOVEIfflOR'S^TASK^ FOR THE PRESERVATION 

OF AGRICUI/rURAL LAIffi 

Donald A. Tuttle 



i am siure you^^a^ Temmber the stoiy about the Missouri mule. It 
saidvthat^ i^^ ^aitract his att the ^es 

^th.?a 2xk: and^ th^ai proceeded the iob at tauid. Pe^le ihj Connecti^^^ 
as-W!BEL as the rest of \the nat \ 
abundance of food; and eneri^^ Last winter the goo^ 

of attentioh, and. were ii^ bet^en the eyes with an energy c;risie> an 
i^e stoTO, and; a t 

These thre;e events s^^ and as .we i^^^^^ 

our reelijig hee^^^^ we discovered that we were 

tteee million peop^^ ttoee minion the e^^ the tf Ms^rta- 

;tion line and^ shoii period ^of tiSe ; b|' that oiubr Jio 

latiph WIS st ciwe^s by the sheer delight of natural con-- 

ceptipn,: but by the sometijnes p^^ laani^ation; 
c) that since 19^9 cmr agric^^ Isuids -had decreased by 50-percent down 
to 500,000 total anres, with 162,000 tillable; d) that our farms had like- 
wise been sliced to the potot where we haye only 2,600 full^tiine. ecbnOTiic 
prpfit-makjjng family farms; and e'): that farmers have an aiternatiVe~th^ey 
can-sell their la^ 

Ifaving been aweOcened^ to the problem by the 2xlf bolt from oxir heavenly 
Creator, to immediately fom committee to= define our situa- 

tion. Wiis group is cal-Ced the (k>vernor*s Task Force for the Preservation 
of i^icuJ^^ttiral Lajid. We dpLscovered ttobugh an ir^ventoiy that in mgny 
fareasj Ija Cpmectib^ we are wallrto->^ a foundatibn 

of evenly ixD^^ '^How diH we come to this st^^tllngr 

conclusion? I'll have you know ttot we here in Coxinecticut are blessed 
with igreat inteliigehca andl sophistical ^e hstve iXL the field of edu- 
cation those great institut^^^ such as Yale University, Trinity College, 
Wesleyan JUniversity, aM of Coimecticut . ]to industi^ we 



Donald A. Tuttle, j Secretary of the CommilBsion, is Director, Board= of 
A^ic\4ture, State of C^^^ 
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have Gt-neral Electric, Pratt & Whitney, Charles Pfizer & Cdnpany, and Elec- 
tric float. In science we have, to name one very important institution,' 
Hamilton Standajrd, which built the baclryaik that enabled man to walk on the 
moon. 

With these great resources the^ Task Force moved, onward and upward and 
discovered an all-important but little-kno^^ fact: we learned that zoning 
is a manifestation of man* s ignorance concerning land use* In the iiame of 
planning arid zoning we built roads and shopping centers and commercial en- 
terprises and apartments and condominiimis and town houses — thinking not of 
^ soil support but of grand list support, not of how to feed our citizenry, but 
rather of how to fatten our pocketbooks. So having made this momentous dis- 
coveiy— what to do— let's have a fonrmla. 

One formula coming up: Affluence + Zoning = Effluent, Having discov- 
ered this mysterious equation, we also discovered that over the years the 
resxilts of this formula have been sprecwiing from Connecticut to California 
like septic waste undulating on top of clay soil. So having defined the^ 
problem and realizJUig as a result of this "and other like meetings that most 
qfvthe rest of our neighbors shared the dlle^ in the g^d old- 

fa^ioned pioneer Yankee spirit to take it to the mat and wrestle with it. 
To :dq thiB, we as a task force, made up of farmers,/ soil scientists, e 
-onmentalists , conservationists , econoraists , government, leaders y re?U. estate 
interests, and foresters,, are seek^g to a full-nelson and bring the 

' problem to the mat for a count of three. 

This: august %ody came up with six ch^^ a) how to preserve ^what 

agricxiltural :i8u^^^ left--we are proposing, the technique of the^^ p^^ 
of deyeloiment rights; b^rhow maiQ^ to be presewed--we af e^^^^ 

gesting 325,000 on which we can produce 1/3 of Connecticut's food needs; 
c ): cost of pr^serving~we think we will huive^l^ pay bo? ^,ween ^^^^200- 500 
per acre;, d) '^^p designates what^^e^^^ suggesting 
^uhat a zoning or plaj(ming^ boar4 in ea^^ of our towns, working in cooperation 
with an, agricultural subcommittee, do this most difficult Job, based on 
classification of spli^^ how to foot the bill--we'r it; 
f^) 'vrtiat authority or coimnission ^dOi run t^e slio^ stin workihg on 

that one, too} g) how to sell this program/bo the Cohne^^^^ 
shaken up by the blow between the eyes but not fully convinbed that, when 
our^ollective heads are^Leary the problem won't just go away. As we have 
researched= the^xpbl^^ our scholarship,: we cr eat e^L a^^^^ pro- 

^^am ,^whictri have called a "Ccamnjnicatibns Cei ava^ that has: seeifm^ers 
of the task force speakljig on some 20 radio stations, three television pro- 
grons, ajid some 40 persorM^ appearances before ^ and aH groups 
. vited us. We= are-determined 4:1^^ the citizens of Connecticut win n^t be 
sui^wrised or ishocked when the task force comes out with t^^^^ recosffinendations. 

We hope that_havic« been alerted by the initial blow/between the eyes, 
we have recovered sufficiently to look at our problems realistically and 
will take positive action. 



Edj.tor.'s note: The report of the Governor ♦s Task Force for the Preserv- 
ation of Agricultural Land may be obtained ftrom Donald A. Tuttle, Director, 
Board of Agrlcultiure, State Office Bundingv^H^ • ^ 
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-THE mYIAND COMMITTEE ON PREaERVATION 
OF AGRICUI/rURAL LAUD 

Frank L* Bentz, Jr. 

The Maryland Committee on Preservation of Agricultural lAnd was 
appointed in June 1973 by the Maryland Secretary of Agricultua^, Honorable 
Young D. Hance, in response to a Maryland Senate Resolution 'vAich called 
for a study of vays and means of preserving agricultural land ^^d requested 
recommendations for such preservation, 

. Recognizing that planning for agriculture does not take place in a 
vacum, Secretary Harice appointecl sui eighteen-m^ber conpittee, including 
five fMifters; repve dtatives of the State Depai^ehts of mtura^ Resourc- 
es, Assessments ancl axation, State,: Plaimija|, Ecpnqmir Development, Agri- 
cult\nre> and t^^ a senator and a delegate; the .S^ate 

Soil Cohservatioiid^^ the chairman, who. represented the University 

with its teaching, research,, and extension arms.. 

During the course of our study and deliberations, we at tlie University 
arranged a series of seminars on Land-Use Planning . We covered a broad 
range of mib jects, and w^^h^^ firom the -Governs >4io ex*- 

pressed strong interest in land planning in areas of critical State concern 
and an interest in planning for agricviltural.land; the Secretaries of the 
various State departments; the League of Women Voters; the Chamber of Com- 
merce; County Planners, County Cocnnissioners, and others. The proceedings 
of these seminars are being published by our Department of Agricultural 
and Resoixrce Economics • 

• This spring, after months of study and discussion concerning plans 
for preserving agricultural land in other states ind foreign countries, 
and after we had formulated some alternatives for preserving agricultural 
land ^ich we thought might be useful in Meiyland, we took the ideas to 
the people of the State in a series cf regional meetings. We explained 
the alternatives and asked for discussion and reaction . The alternatives 
presented were: 

1. Do nothing except continue^ the Maryland Farm Land Assessment Law 
which provides that land being farmed shall be assessed on the 
basis of agricultural use rather tuan on fair market value. 

2. Provide for the formation of agricultiiral districts upon petition 
by groups of farmers. Agriculture would be the prefei-ved use in 



Prank L. Bentz, Jr., Chairman of the Coiaaittee, is Vice President for 
Agricultural Affairs, University of Maryland, College Park. 
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such districts, and the distri-its would be set up for a pieriod of 
.10 years, 

3. Provide for the formation of agricultural districts as in number 
2 and make it possible for farmers in the districts to s^l ease- 
ments to the State for keeping land in agriculture. The value of 
the easement . would be the difference between fair market value 
and agricultiiral use value. In this case the duration of agricul- 
tural districts would be at least 20 years • The program wouTd be 
financed by increasing the transfer tax on all land transfers in 
the State. 

k. Provide for the formation of agricultural districts as in number 
2 but, instead of easements, provide_Xor an annual contract -between 
the farmer and the State for keeping land in agricTilture. The con- 
tract would be based on the average rental value of agricultural 
leind. 

5, Provide for the formation of designated agricultural districts with 
sale of easements to the State. The county legislative^^ ^^b 

the advice-of an agriciJ.turai district advisory board',: would deter- 
mine the district b 

6. Provide for a system of tran Each-acre 
of land'ifi. the county or pliarining district woM receive-a speci- 
fied niimber of development rights. To develc^; an area designated 
for development on the county master plan,, the deyeloper would need 
to own the land and to have the req[aired namiber \qf deve 

rights. In order to obtain the rights he TOuld buy from the owners 
of rights in areas of the comity not pGLfiomed for development. Once 
the development rights were sold, that properjty could not be devel- 
oped. 

, The p)ropo sals were discussed in question aiid aii^^^ each of 

the regional meetings. At the close of each meetliig. a q^estiom was 
provided in order to determine the reaction to the vaxibus proposals. Ninety 
one percent said that additional measures for preserv'ing agricultiir land in 
Maryland were necessary. Thirtyrseven percent favored agricultiiral districts 
establisMd by Pet^^ up for a iQ^year duration. Oliirty-five 

percent favored the ildea of agricultural ^stricts with sale of easements. 
Transferable devel^^ rights were preferred by twenty-one percent. Desig- 

nated districts received only seven percent of the votes. 

Let me present some of the specific reactions at the meetings: 

1. We could usually count on haviiig one farmer say, '*We donH want 
any regulation vAiatsoever. We don*t want any bureaucrat telling 
us what to dp with our land." 

2. We could also count on having an extreme environmentalist present 
who wpiild want all land preserved for its value for wildlife and 
the environment— no development . He would usually plug zero 
population growth . 
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3. Youiig farmers would urge measures to conserve agricultural land 
for a long period of time and measures to keep the value of 
agricultural land at agricultursLl use pripes. / 

k. Farmers about to retire would want to be able to/^11 their land 
without, restriction. 

5. City people who had bought a "farm" in the cptintry (5 to 50 acres) 
would heavily favor measures to keep land in agriculture—keep 
neighbors out. They would' also want to know how to make a profit 
on their farm! : / 

6. County officials from/, some urban counties would want to see Maiy- 
I'uid's "FaiTn Land Assj^ssment Law repe.aled because of abuse of it 
by speculators. / ' - , 

7. County planners*/ reaction was mixed. Some favored saving farm 
land. Others t)lpught that it was unnecessary; more important to 
increase the t^ base to pay for more public services for more 
deveiopmehtyyTor more people^ moi^^^ services, etc. I 

f _ _ ' 

Admittedly, I have listed many of the extrane viewpoints^^^ In between 
the extranes are the viewpoints of the zgood solid urban citizens and 
forward-thixiking farmers who recognize the importance of good land use and 
the necessity of pl&im^^ the fixture. 

• — . tk 

Qiu: COTDiittec took into acpount the results of our "opinion poll" and 
of statements presented at the meetings and in subsequent letters. After 
meuiy additional meetings, we submitted our final report to the Secretary 
of Agrictilture in Augu_st of this year. In it we recommended: 

1. Continue the Maryland F*arm Land Assessment Law as= it now stands. 
It is effective in slowijig the rate of transfer of land fr<CHii 
agricultural to other use . 

2. The concept of transferable development rights has merit, but is 
so complex that it is not likely to be accepted now. Our Commit- 
tee set this alternative aside.. 

3. The Coimittee felt that the idea of agricultural districts with^^ 
annual contracts for keeping land in agriculture sounded too much 
like a direct subsidy to farmers. We set this alternative aside. 

k. The Committee felt that the designated agricultural districts idea 
would not be acceptable to the agricultural community. It .was set 
aside . 

5 . The Coimnittee felt that the idea of voluntary agricultural dis- 
tricts would not be sufficient to preserve agricultural land in^ 
the long nm. 

6. Th^ Committee recommended the formation of agricultural districts 
with the opportunity for farmers to sell eas^ents to the State. 
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7. The Committee recommended changes in federal and state estate tax 
laws to permit valuation on agriculttxral use value if kept in 
farming • 

8. The Committee will probably recoonnend that approximately two mil<- 
lion of the State *p .k million acres of land be kept in agricTil- 
tural use. This includes the more productive lands of the . 
State (U.S.U.A. ' .asses I, II, and III). 

-Copies of the fi-/ . report have been transmitted to the Governor, mem- 
bers of the Legislature, Extension offices. Farm Bureau and Grange officers, 
and others. The Secretary of Agriculture has asked the State Legislative 
Council to consider the report and react to it. If the reaction is favor- 
able, legislation will be drafted for consideration in 1975, Another series 
of meetings on the general subject of land use is being planned this fall 
by the Maiyland Extension Service. The recommendations of our Committee 
will be^covered at these meetings. 

^My final points are these. The process, of bringing about public action 
is =slow. At least years will be involved -before the .work of bur Catranittee 
can begin to have ^/ effect. The second point would' be that our cliehteie 
Is ho longer just the faiin community but is, indeed, the entire commimitj^ 6 
our comity, state, etnd nation. 



TP '-PEMSYLVAm GOVK^ FOR 
THE PRESERVATION OF AGRICUi/PURAL LAMD 

1^ Amos Funk I 

I commend the cammittke\*at planned this meeting. I think there is a 
great need for those of us in 12 northeastern^ s^^^ get together to 

sh^e pur experiences and perhaps -announce some- of the plans we m^ 

developed for giving some direction to land use in the Northeast. 

" \ " ______ 

. If I may digress just a bit fi*^_my assigned topic, I would like to take 
a swing at the U. S.D. A. ' s Economic Research Service su^^^ a release put out by 
them: last year. This release: stated that only 1.5^ of "u.S . land area is 
occupied by urban development . The ijif erence was^ plain : there is no heed 
to become concerned about the loss of prime agricMtiiral landv It would have 
been more realistic if they would have used the percentage of cropland that- 
is how in urban use. After all, cropland is where most of the develoj^eht 
takes place. 

' The 1.5^ is not very mecuiingful to thpse-^f you who live in Suffolk 
County, New York, where approximately 80^ of the total, Xand co^ea is urban- 
ized;. It .surely does not aH>ly to New Jersey, where nearly 505^ of the crop 



Amos Funk., member of the Cqianittee, is faianer-vegetable grower and 
roadside mar Iv * ^operator, Mmersville, Pennsyiv£u4a, 
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and forest land is "urbanized , or even in Lancaster Cotrnty, Pennsylvania, 
vhere I live, where 22^ of our total land area is now urbanized. 

The E.R.S, figures are accurate but misleading and not at all helpful 
to those of us who feel the loss of prime agricultural land is a problem 
that needs solving. In fact, those groups opposing our point of view use 
E.R.S. figures to refute any numbers we may produce. Perhaps at the prop- 
er place and time Don Parlberg should be invited to escplain the position 
of his department . 

Now back to the preservation of agricultural land in Pennsylvania. 
The Committee based its report and recocmiendations on ccmiprehensive re- 
search, a great many facts and opinions gathered by its seven subcommit- 
tees, and careful evaluation of facts and opinions presented in more than 
250 written statements at 12 statewide hearings attended by more than 
1,000 people, representing many segments of Pennsylvania Kociety, 

Farmers want a tax based on use and "vrant to be able to sell at som^ _^ 
future time without a penalty so severe that real estate transfer will b^ 
madiB too diffic\xlt. In other words, famers want to have their cake and 
eat it too.. 

Public of ficials were worried iabout the tax base wfhen '^use values:" 
for fann real estate were substituted for market vllues . Fortunate^^ 
only abcnit V counties in the State would ha.ye encountered this problem in 
i§S% Even in these counties , preferential taxation of faorm land would 
not have caused a^major problem. Today urb^ pre ssxure reassessment 
would increase the; nmbe^^^ to at least 8, and the re- 

duction of tax receipts would be more signif icjant , 

Almbst without exception attorneys^ 10-year rollback and stiff 

interest payments, ^^ey urged aH possibly tax 
breaks for land spHecuiator s . The problem of enacting legislation that 
would encourage faa:Tnef participatipn^^^a^ prevent "land speculators fl'om 
holding: preferential^ taxed land to be sold later for is one 

few states have solved* > 

Environmental groups "^^^ and the aesthetics provided 

by open spacie but are not top cpnceiTaed about provid^ incentives to en- 
courage farmers to continue' fanning. 

Planners filmost without exception endorsed the concept of the preser- 
vatipn of agriclitiu:a^ They pointed out that it would be the most- 

effective tool for giving scMe direction to .growth in^^^^^ area, 
and it would-at least fSlbw dpwn iirban^ s 

Following is a summary of the recommendatipns mode at 12 public hear- 
ings in Pennsylvania. 
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Reccamnendatlons Mentioned Frequently 
By individuals - 

1. Protect the ii\dividual*s rights to land ownership - landowner 
/ should have the "right** to do what he wants with the land as 

I long as he doesn't hurt his neighbors, 

2. Landowners should have a say in how the commxinity is planned. 

3» Planning should be done on a local level; any zoning should be 
done at the local level voluntarily, 

h. Eminent .domain is misused, 

5. Tax relief - taxes based on use, 

6. Develop existing Stat6-owned lands first. 

By organizations — 

1, Cqp>lete the Spil Survey — use as a guide for locating non- 
agriculturai uses of la^ agriculture in Class 
I and^ II as possible, 

2 , Planning should be done at the local level, coordinated with 
regional and State plans - "We need a State plan," 

3, County comprehensive plans should be coii^leted for each county - 
these pliins should be used as a-basis for the State plan — agencies 
desiring to install works of toprovements should be^ the 
county plan and get approval of elected county officials before 
final plans are conrpleted and land acquired - more State funds for 
professiprial staff - professional staff* in rural areas should be 
natural resource oriented, not put of a city, 

k. Conservation educatipn and information necessary, 

5 , Landowner should be able to voluntarily restrict the use pf Kis 
land to agricvdture with various incentives necessary, 

6, Tax relief - taxes based on use* 

7, Stricter enforcement pf existing laws, especially water, sewage, 
and strip mine, 

8, Ecplpgical approach to planning - green belts, cluster development, 
"new cities", watersheds, ^ ' 

9« Development pf existing State-owned lands instead of acquiriiig 
new land , 
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Various Other Recommendations Mentioned 

!• "Agriculture Land Review Board" - some continuation of the com- 
mittee's activities. 

2, Acquisition of development rights; State or local government of 
association of local farmers • 

3# License farmers to make a farmer prove he is a farmer. 

Keep State-owned agricultural land in agricultural use. 

5» Revise inheritance tax laws to prevent disposal of farms. 

6. Farmers should get an assessment-free lien when "services" are 
Installed on agrlc\xltural property not for the benefit of the 
agricultural enterprise. 

7. Individuals and organized groups should be able to submit alter- 
nate plans; for new/ public ^wprks projects* 



8. up ver nor should mandate that -State agencies, use the Soil Surveys 
xhat are completed in selecting any larid= for use in a public 
•workb project arid show that an= alternative location on less de*? 
/sjJrable agrlcuXturai land areas is not available when it Is cpn- 
/templated to use gpod agric^^ land. 

9» / Develc^ent shoulcl be ericouraged= on. marginal' lands^ since this 
/ yrill preserve the existing tax base on good agricultural ihjid yjad 
/ encourage an increase in the tax base on maxginal 1^^^ 

10, Increase the In-lieu-of-tax rate of 20^i per acre to the point that 
private lands contribute taxes to the local taxing units of gov- 
ernment . , 



H. Defer tax on new capital Improvements for 5 years. 

12. Tax relief - assessment based pn land use with rp]J. -back feature 
for specified period of time or np rpllrback, or capital gains 
tox, or brarisfer tax in lieu of roJi-back. 



13* Small user fees for use of Staters recreational facilities and 
services. ^ 



15. More multiple use pf land on private and public lands. 

16. Fees paid to private leindpwners for providing recreation. 

17. JSt ate acquisition of unsightly areas (strip mines) to be reclaimed^ 
ctnd used for State recreatipn lands. 




Ik. 



Revolving Capital Fund Land Bank. 
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^18. Cohsolidatior4 of the State *s conservation agencies for coprdination 
of programs.. - 

19 \ Agricultural representation on agencies whose policies have an 
\effect on private landowners' use of land - State Plejining Board, 
Game Commission, Pish Commission, Highway Commission, county and 
township planning, commissions . 

20. Small agricultural areas should be preserved for historical sig- 
nificance . ' ' ' \ 

21. State should set aside land for agricult\xre. 

22. Urban development should be confined to those areas where services 
are provided or are planned within 5 years. 

23. Utilities should be encouraged to use the same right-of-ways. 
2k. Acquiring, agencies should use easements instead of fee simple. 
25 . Farmers * incqne should be increased. 

26. Land-use plans shpul^ i^^ for conserve 
ing soil,, water,, and our 

27. State should; have a, psychologist avedlaW^ 

their relocation problems T^e^-e^^ is used, 

28. FaiTners should be able to get more than the $5000 above market 
value ciurrently availa^^^^ 

29. Accelerate tree planting* on abandoned farm: lands. 

30. Farmer s should be eligible for Pennsylvania Industrial Development 
Authority funds for capital Impfoveinehts. - ' ' 

31. Hardwood tree species regeneration research needed. 

32. Total ppp\aatiph M^ in cost of keepiiig 
land in agric\4tur^ 

33. Survey to show where land is going. 

3*^. Put low iricme people to work developing State lands. 

^35. Liaison with and^ approval of State Depar±ment of Agriculture on aH 
agencies having: an effect on the use of privately owned IsSids . 

36. Additional technical, financial, and marketing assistance in order 
to improve farmers • income . 

37:. Stop the cloud seeding so that existing farms can raise a crop. 

38. "Headwater" control of water Instead of big dams shoiad be encSour- 
aged. 




39» Government should be more rS^sponsive to the wishes of the people; 
town meetings or public heax5^ngs shovild be utilized to a greater 
extent. 

ho. Zoning to prevent polluoion* 

1^1. Committee of landowners in each c^iranunity to recoimend ideas on 
multiple use of land, such as the r^oving of "No Trespassing" 
— signs • 

Selected Reference 
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INFLUENCDIG STATE Al© LOCAL EUEAL LAND-USE POLICI DECI&. ON-MAKING: 

A CITIZEN* S EXPERIENCE 

Carole C, Larsen 

Viy experiences have largely been group e^eriences: first with the 
League of Women Voters, locally and on a state level, and second vlth form- 
ing a Coalition for Land Use Education (CLUE) in Frederick County, Maryland. 
Since I want to go into detail about the Coalition, because I think it is 
unique and exciting, 1*11 try to be brief and general about the League in 
the hope you are familiar with: it. 

The League is a voluntary association '^d.th constraints on indlv^^^ 
time and money. Study of an issue is done =by committees of ordinary indi- 
viduals, first for our own benefit-— to get the facts from as many varl^^ 
and imbiased sources a^^ we can f ijid> by askljog. 

ings, attending workshops, reading reports, etc. r-to use as a ba,sis for 
(Usc^ission g^^ the local 1 thelx opdiibns on^ 

the ilBsue. Wlen the League of ^Women Voters says it beliieves thus and s^^ 

cajLLed consensus because we only sp^eak to those parts-of an issue on 
which we are in general agreement. Study precedes action. It is-grassrpots 
prganization. 

A study takes at least two years. Depending on= your point of view that 
is good or bad. Pciiticians respiect the organiza^ for being thorough and 
objective. One state legislator ^^told me that if he weoits to hear from the 
middle of the road after rhearihg ftrom zealots on Both sides, he listens to 
what the League is= saydLng. =0n land use in-Maiylfi^d,^ we 're stlil studying. 
This makes same legislators impatient, but we can't rush our members. They 
see how. complex this: subject is, /because they are having to contribute to 
the survey of literature and orgamizatlo^^^ 

Another point about ^he League and the general public is that land use 
is not our only iJiterest. There is a certaiji perspective ga-in this^ 
which should be a caution to^ those who want to reach the pnablic and for whom 
land use is the only interest. 

"""""" f 

The Lefague of Wjraen Voters, U.S., ha.s been studying land use for more 
than two yesGTs. We have loxigrStariding positions o^ of environment 

and on hxmian rights, between which we are trying for balance in land use. 
We starred wl focus on the responsiblLitles and relationships of the 
various levels of govefiSnent in land-use decision -maJcing. We're now looking 
at the public good cind private rights. 



Carole C. larsen is Vice-ChairmaJi, Citizens* Coalition on Land-Use 
Education,- Frederick Coun^ and is -Chairman, Land-Use Committee, 

Maryland^ League of Women Voters. . - . 
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Most of you are professionally involved in land use in some capacity. 
The League has undoubtedly used you as a resource. let me urge you to see 
the League as a resource; a resource of informed, a):tic\ilate volunteers who 
know a lot. about how government works and how to hold public discussion of 
issues; a resource for translating professional reports and administrative 
process into what the citizen wants to know; ^a channel of communication or 
feedback on how the public feels about an issue. ^ 

You are all aware that ether groups like the Farm Bureau are also 
studying land use. I am going to focus now on what happened in Frederick 
County when the League and the Farm Bureau, who were not accustomed to 
talking to each other, let alone to the same audiences, got together, with 
the Commxinity and Resource Development arm of the Ebctension Service acting 
as a catalyst, to share our research efforts on land use with each other. 
The Farm Bureau chaiiman expressed the feeling of his group that they had 
talked to farmers long enough about saving agricultural lands • It was 
time to talk to non- fanners. We Leaguers felt we were beginning to iden-- 
tify key issues in land use and that saving agricultural lands was one of 
ihena. Th e C & TU) staff had the adult education exper:tise,. an office, neu- 
trality, and, as it turned p\it, grant i^anship. 

Land use had become a popular topic in the County because of proposed 
biiis in the State L^^ to increase State control over land use and 

the resoiltaht reaction by local government; because of the large proppr- 
tibn of the County involved: in some ^rety in the agriculture^^ industry:; 
because we are the next domiho: in line for the development pressiires of 
the District of Columbie and Baitijnore. The newspapers: had been giving 
increasing coverage to the subject, especially to Ibcal planning and zoning 
decisions. 

We identified about 50 ccmmrunity leaders, people who had spoken: out 
on land use either through civic associations,, at. p^ heari^s, in Let- 
ters: to the Editor, in special-interest groups like Historic I^eservation, 
or who were leaders in economic sectors of the cpnraunity directly related 
to land use , such as realtpr s buslJies^en, and f aiiners . If these out- 
spoken^ individuals could be convinced to join us: in educatiiig the public 
oh: land-use issues,, we would ha^ve more success in our efforts than if they 
^^ere aH adding to the confusion by fighting each other. In Jan\iary of 
197!^ we invited them^ all to^ a meeting tp discuss the possibility of form- 
ing a coalition for the purpose of education. Aljmost adl of thM^^ came-- 
developers, civic activists, conservation and zoning; la'^ers--in short, 
people who had seldom said^ civil words to each other about leuid use,, m 
less worked together. We succeeded in convincing thpse assembled that 
alMpugh our opinions on land use differed, it vra.s lii the best interest of 
each point of view not to get too far ahead of the general public *s under- 
standtog of land use. It was a^eed that citizen iJivolvement in public 
affairs decision-making could be increased through educating than on the 
issues. Those assembled agreed to actively participate in and support a 
program of public education in land use. We would assemble information 
wid educate oiri^selves by interaction as we shared our pojiits of view, and^ 
eventually would present facts and a broad spectrm of opinions on lan^ 
to the public. We expected to Mkewise educate the decision-makers: in the 
County and in Annapdlis. The only qualificatipns fpr membership to the 
fgroup were a willingness to play an active role in research, writing, 
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speaking, or evaluation, and *a high degree of openness to the opinions of 
others. We agreed to be a coalition for the BJirpdses of education and to 
take no position on land-use issues so that members would not feel restricted 
in any way from expressing tHeir viewpoint in action outside the group. 

In an effort to get an overall view of land use, we presented it as an 
iceberg, with "saving agricultural lands" as the tip because the Farm Bureau 
already had a position on that ready to present. Lurking beneath the surface 
' was growth vs. no-growth, public vs. private rights, freedom to. move and 
settle, economic vs. aesthetic values, at what level controls?, etc. I 
might add that in trying to focus on only the tip at. first, we failed, and 
ende^ up discussing the whole iceberg of land-use. issues at each meeting. 
We also discovered that in sharing our viewpoints with each other, we were * 
not so far apart as we had expected. We discovered that there were gaps in 
our own knowledge of land use that needed to be filled in before we could 
bring an educational program to the public. Some of the members wrote re- 
search papers, sane opinion papers. These have turned out to be a valxiable 
tool for us and for the public . They have been put out on racks in the 
County office buildings and disappear like hotcakes.' Approximately 5000. 
copies of CLUE publi^^ so far i i have brought 

two of them for you to have, as s the kind of self-generated^ re- 

se^8G:ch produced the attempts at shariiig^ to are making. 

;We scheduled what ^has developed djito a series of forums, open to the 
public, where facts coxildi be presented and opi^ In all, 200 

different people have a^^^^^ The first fonM= \ra,s on the S^^^^^ 

bill then being debated in t^^ The second was a dlscussiph of 

local lajid-use deciMon-m^i^ig f^qm the standpoint of the County Planning 
CoiEmissipn. There h^^i been corisiderabre^ discussion about CLUE* s relation- 
ship to the County ^ecision-makers . A feeling: of us ys . them prevailed. 
TJiis program was a i'.eactipn to that adversary feeling-rto explore why we 
felt that way and to see if they also had a .stoiy to teli. The meetlJig was 
moderated by a faimer who had sp^ containing the possible 

battle between civic associatio^^^ the zoniiog la\^er and the 

Commission. Everyone grew that night: the farmer dji. confidence in his , lead- 
ership of hon-fafmers, the antagonists by being polite to each other, and- 
the grbxxp and the Cdimission by reaJiy listening to each other as human be- 
ings. We've had a forum on the "taking" issue -by a young lawyer member, a 
debate^between the zoning lawyer and a yoimg bajiker about the merits pf a 
capital improveraents program -budget as a^ planning ^tool. The availabiii^^ 
of water for present ajid f\itur development became an JLssue said' was ^s^ 
cussed in a two-session forum. Most recently,, we had a panel of members 
talking about the problem of providijng for low income housiiig 

in the County. All these programs were produced and moderated .by diff^^^^ 
members. By this time we were weil djito the primary electipn race ^ and a 
lot of the serious candidates for local office were coming tp fonims regular- 
ly. (Of course, = several; were members who had decided tp run.) Ceirtainly,, 
they used discussion tdme to campaign, but they learned something about land 
use. 

We tried to get an-overview of land use worked up into a slide pfbgram 
fpr the speaker's bureau to take tp publdc groups. This is yet to be accom- 
plished. Speakers have gone out and found that audie^ think in 
broad overview terms. They want to hear about their land and their section 
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of the Coimty, Our success has come from timing forums and papers accord- 
ing to issues that are of immediate news and concern. We have not yet 
developed a way to gather the larger publlc^s opinions on land-use Issues. 
We*ve had excellent press coverage (a couple of reporters are members) 
which has had tremendous educational reach in the County. This, together 
with candidates* debates, has made land use a topic of general public con- 
cern. We hope that whoever is elected will be better informed about land 
iise because of us and that the public will know better than to expect easy 
answers- and simple solutions. ' 

At least the 25 ccanmunity leaders who have stuck with the project, 
and who get around a lot, know a whole lot more about land use than they 
did ten months ago, and in the process, they have voluntarily cconnitted 
themselves to an educational approach to public affairs. We hope eventual- 
ly to see better land-use decisions being made locally ancl at the State 
-level, and we hope we will have increased the effectiveness of citizen 
involvement in land-use decisions through educa.tion. 
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.INFLUENCING OEEN LAND DECISIONS AT THE LOCAL GOVERNMENT UEVEL; 
MUNICIPAL CONSERVATION COMMISSIONS IN MASSACHUSETTS* 

Mrs, Helen White 



Influencing open land decisions at the local government level is an 
interesting and most important subject, for, as our young people vovild say: 
"That's >Aiere it's at". And that is, I believe, \riiere it should be. For 
egardless of all the grandiose, plans that may be made for the ^^d-se us;, /f 
land, from whatever source -HLocal, state, federal, or private - very little 
will, be accomplished unless the people want it, and if the people do, they 
will make their concerns known. 

Most elected officials have one motivating factor in common: they wish 
^to stay in office. Tp do this they must respond to the wiil of the voters. 
No mtter how:rauch presisi^ from, the develc^er of firom the 

bus&ess cbmrauuiity,^ if the voter speaks > he exerts the most pres^ On 
no other levy, of governraerit 15$ this more vividly d at the 

local municip level'. As the state and federal governments have grown, 
and consequehtly have lost touch with the-people, the voter has reverted to 
th^i ord Ycmkee^ this is the forum in i^ich he 

can show his strength, as well as his ftustra^^ To 
.those of us who have long been involved jji working through pur local govern- 
ments, this fact i;s borne out by the increasing numbers, of citizens attending 
city council meetfcgs, planning board hearings ,: etc . The voice of the people 
is- being heard, the wild of ^he people is being met, and we are even more 
convinced that whatever assets :bf our communities are to be save^L will be 
saved here . The neighborhood civic groups may want only to protect the inter- 
est of its members, but for >rtiatever purpose, these are the gr oups yh o indir- 
ectly provide support for the prote^c^tlorTof ranaiHng open spaces and whose 
weight is felt in determining the future use of land. 

The Municipal Conservation Caoomiss ions xii the Commonwealth of Ma.ssachu- 
setts evolved on the principle of local control and have been successful 
hecau-je of the premise that at the local level there is genuine interest in 
^d specific knowledge of t\e value of a certain area. For instance, within 
the Ccramonwealth it is doubtful that those living in eastern Massachusetts 
really care whether or not the Berkshire Hills are protected. By the same 
token,-, those living in the western hiil country or in the Connecticut River 
Valley are not iinduly concerned about the future of the isLands in Boston 
Harbor or the sand dunes of Cape Cod. Having spent most of Joy life in Mas- 
sachusetts, I can^ safely say that *there are many who are not oven aware of 
the existence of the other. 



Mrs. Helen White is Chairman, Springfield (Massachusetts) C^Keervation 
Coimnission and. member. Board of Directors, Massachusetts Association of 
Conservation Commissions. 
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The baitle to save the areas I have mentioned, while regional in 
scope, and finally won at the state level, was fought on the local level 
by the people directly involved, spearheaded by the Conservation CoBBPiS" 
sions. It is impossible for any state or federal agency to be aware of or 
provide protection for the small wetlands and green areas which are so vi- 
tal to the well-being of a commimity. In a recent survey conducted by. the 
Massachusetts Association of Conservation CcMnissions, 2^^^ of those re- 
sponding indicated that the CcQDomission was the only agency controlling 
open space within the community. Undoubtedly, these are the rursLL areas 
that have, as yet, felt no need to plan for the pressiires of development 
and are only now beginning to burgeon. When the time comes, and it will 
come - for western Massachusetts offers much in the way- of leisure devel- 
opment - it will be recognized that the Conservation Commissions have led 
the way to some semblsuice of open-space plaiming. Unfortunately, little 
will be done until the developer is "knocking at the door". Then action 
win take place; hopefully, it will not be too late. 

The MunicipeuL Conservation Commissions movement in Massachusetts was 
the catetlyst for similar action by pther Northeast states, and the enab- 
ling legiislation xuxLeashed a powerful tool for land use and plamiing The 
collective accomplisimients of the Comnissions deserve recognition; their 
methods and ideas merit attention. But most of all, the Copiissions should 
be brought up to their full pptehtiai. In= a few short years they h^^ 
served as the environmental conscience ^of the conmninity and have^ brought 
pressure to bear .at the local level to protect wetlands and areas :0f nat- 
ural beauty. 

The accomplishments of the Conservation Conmissionsha^ been against 
great odds. Tagged from^ the beginning as stoppers of all progress^ - the 
"hut" biinch, the butterfly chasers - the cpnriotatibn on iDUt I,, for 

one, do not resent being called "a swamp rat", ^ especiatliy when my city 
council has .just unanimously votedVto acquijre a sixteen-acre Kettle Hole. 
Most commissions have overcome this attitude or oyGrlouked it, and now they 
wield a real political punch within their conanunities • Working with and 
through their local elected officials, the Commissions have acquired 
116, acres with the assistance of the State Deparimient of Natural Re- 
^s^uices "Self-help" program. It may be safely estimated that by gift , 
outright purchase, and easanont, this figure can be doubled. Much of the 
land acquisition has been: acconqplished in the lU years since the Common- 
wealth^ initiated this ^6^ reimburs^ent prograiri. It 'vrats a real boost for 
the cphservatiph movement. Municipalities heretofore iminterested in 
accepting the enabll^. legislation and creating a Conseirvation: Commission 
sudderily heard the jingle of state mpney and reacted; of 351 municipali- 
ti ' J lii Massachusetts, over 326 have Conservation Cdnmaissions. The "SelT- 
he^p" program alsp tied the Conmissio^^ to a State agency, adding 

some prestige in the eyes of locrO. officials. 

In Springfield, realizing the need for growth, as well as protection 
within the City, the Commission has, of necessity, set land acquisition 
goals. The p/pposed type of land to be set asi^e is that which protect s= 
the vital resources and the ecological balance of nat\n:e. Since the amount 
of land which should be devoted to conservation depends upon the Inherent 
natural resource values, the majority of sites are located in the less de- 
veloped areas where important resources have not been consumed by \irban 
development. 
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The general goals are: preservation of wetlands, unique geological, 
biological, or historically significant areas, land which supports an abun- 
dance of wildlife, and land \diich provides access to rivers, lakes, and 
streams. In addition to satisfying one or more of these criteria, we would 
hope that land acquired for conservation would support educational objec- 
tives by providing outdoor laboratories for areas of study and resource 
conservation and, further, woxUd provide opportunities for passive recrea- 
tional use. Abovo all we would hope that land will be protected from 
detrimental priv^e^jdeyelopment. All of the areas - those acquired and 
thos^ proposed for acquisition « axe so designated in the Comprehensive Plan 
for the City. 

Along with acquisition, the Commissions have been involved in all as- 
pects of environmental protection, according to their ability and interests, 
energy and resources: floodplain zoning, wetland zoning, mass transporta- 
tion, nuclear power, education, protection of wildlife, and on and on. 

Of all the responsibilities given to Commissions, certainly the Wetlands 
Protection Act is the greatest. The responsibility of saving, or at least 
protecting, all the remaining wetlands within the state is overwhelming. 
Yet, a large number of Commissions have no professional help. If a Commis- 
sion c^ use its city or town department s= for advice, it may very well be 
confronted by employees with: little or no traihiiig in sbuntf^environinental 
practices. Another frustration is^ the attitude often shown to a CcOTnission 
by the professional. The developer looks at us a^s a threat to his God-given^^ 
right to make a bucfc^ all too frequently his lawyer questions the :Com- 
missibn^s right to subject his client to^ a After. all, draining the 

run-off from, a 35 -acre parking lot through a small 31" pipe into: a brook is= 
hot altering the brook; it ^s just Improving the-^ter quality! This atti- 
tude, although irritating, is understandable, for it is self-servlrlg. But 
I am troubled by vmat appears: so often: to be the reluctance of those ^con- 
cerned with :and^ schooled in land use to share their knowledge or even ask 
what help is needed;. We caii^ Ibiiger afford the luxury of ainy special^ 
interests • We must use whatev^^means, whatever gr^nxp, whatever legislation 
is available to accomplish the pi^i^ei^a^^^^ of bur r^aining: resources. 

I did not wish: to imply that the Conservation C .ssions have been the 
"be all and end ajJ." of the ehvironmentaJ: .b|,ttle. T'.^^ are a valuable asset. 
Nor have I wanted to Imply that^^ Commissioners wear white hats and; t&afc 
prof essionaJ;s and developers wear, black hats . L have tried to be 6b jective 
about the wiy it has been in my coinmunity. 

Concerned elected officials, appointed officials, and lay people need 
and want the best possible Information and practices available. They are 
the ones who, working together, can make^ it happen. After all,, as' Russell 
Train once said, "The environment is too valuable to entrust to the experts." 
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REIATING DECISION AND CITI2EN ITTUT 
ON TRANSPORTATION TO 
lAND-USE PLANNING 

14alcolm F. Brenan 



An aroused citizenry is demanding a part in decisions affecting their 
environment and social well-being. In response to these demands, new fed- 
eral requirements have been thrust upon the transportation planner as he 
performs his studies concerning land use, economic development, and social 
isisues. 

This paper attempt s to reveal what is talcing; place in the, current 
•transportation planning process as a result of these ^pressures, in an ef- 
fort to promote rese^urch into i^roved methods 
more effective especially in tKe areas of citizen partici^^ 
use analysis. The land«use-transportation re^^^^^ 
mcOd^ process; concerning this relationship axe reviewed. Then the 
citizens* part in this process is explained, and finally a few suggestions 
iice offered on: how the process might be improved. 

A close examination of land-use activities and transportation systems 
reveals that they are interdependent and inseparable . k decision on one 
is bound to affect the other. 

The fact is that tran^rtation eystans are major land users . In ad- 
dition to the large amount of physical space they occupy; consider the wide 
vaxie'ty of activities we engag^^ in \rtiile: using traxiaportat ion facilities 
as a natural part of our daily lives. Transportation systems affect their 
immediate environment beyond the service they provide . They enhance some 
activities and inhibit others, forming both barriers and boundaries. When 
properly designed they can contribute to the use of their surroundings. 
When designed Improperly they can cause deterioration of the environment 
and permanent damage . / 

V/hile we must accept transportation facilities as legitimate land 
users and neighbors in bur ^community, this is not their primary purpose • 
They exist to provide mobility, facilitate moving thirgs and people frm 
-place to place. With the possible exception of recreational travel, it is 
at the ends of trips that we find the reason for or purpose of travel • 

Land use generates travel. Practically all land use is dependent 
upon a certain amount of movement of people and goods in and out of a giv- 
en area. Indeed, transportation planning is largely the study of trip- 
making from one place or zone to another. 



Malcolm F. Brenan is Division Director, Advanced Planning Division, 
West Virginia Depart of Highways, Charleston. 
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One of our planning problems has been that relatively more consideration 
has been given to planning physical facilities than to the trips which they 
serve or generate. Another problem has been the lack of coordination between 
land-tise and transportation planning decisions. > 

Decisions on land ise .and transportation lead to the development and 
operation of transportation and land-use systems. These in turn cause cer- 
tain types of land use (including transportation), which in turn result in 
various sets of social, economic, and environmental impacts. These impacts, 
along with various other external factors, result in modifications to land 
use and transportation systems, thereby presenting the decisionmaker with 
new t>roblems and needs. 

/ "When land-use and transportation decisions are made and carried out 
independently, the systems and the social structure beccane very reactive. 
Objectives and programs come into conflict, the public is (ULstressed, and 
government and private agencies begin to bicker at all levels. 

Oh the other hand, "wiiere decisionmaking is coordinated, less disruption 
occurs ^d the public has more confidence in the systems and their governing 
pTrocesses. 

There are three ]^ihcipal actors in this scenario: the public official, 
the plaimer, the citizen. The current theory is that if* these people ,can^ be 
brought "together with a more conmion tmdersteaiding, of leoid-use-tf ansportati^ 
prbbl^s^ aaid solutibns, a.more amenable coapiuiity can be developed iiT a moi^^ 
efficient manner. 

The tools for this coordination, and-cooperation are^ n^ formed.. 
Legislation and resulting guideline bnixig passed down^^ f^^ federal 

and state^levels, and Retailed planning processes: and procedures are :beii^^^ 
defined. 

The environmental Impact statement is a-miiestqne in the_plaiming 
process. In the fiel^ of transput ation plannin g, the action plans^ deyelr 
oped by each sta,te are attempts to integrate environmental considerations, 
a systematic interdisciplinary approach, and citizen involv^ent into the 
planning process. /The objective of the process is to bring issues aad 
tradeojTfs: to the attention of the decision-maker through the consideration 
of all viable aitern^^ provide the citizen \dth access to those 

officials who are responsible and accountable for conductiiig leuad-use aiid; 
transportation programs. 

Appropriate rules said regvilations will be needed to support this proc- 
ess and assure proper coordination between functional plans and the various 
levels of goverhmeht involved. It is submitted that land use should be the 
focus of this effort. 

The basis for decision-making needs to be fundamentally clear to all 
parties involved. TKis calls for a deliberate selection of evaluation cri- 
teria based on specified goals and objective This, in t\irn, will help to 
assure that decisions are sound, tdmely, and in the public interest. To 
improve this process, periodic reviews and revisions should be made.- 
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In recent years, citizens have effectively challenged projects and 
developments which they felt were not in their interest. The environmen- 
tal impact statement and the public hearing process have become their 
principal, tools. State and federal agencies are now apprehensive about 
moving ahead with controversial projects for fear of court action and the 
resulting waste of time and effort. . 

In response to this, state and federal agencies- are attempting to get 
early involvement by citizens in the planning process. In this way they 
either gain acceptance by the citizens or become aware of an impasse dur- 
ing the early stages of plan development - before there is a large commit- 
ment- of resources. 

In many agencies, citizen participation is becoming a formalized part 
of the process and organization. JTarious techniques for citizen partici- 
pation are being tried and adopted. At this point, there are about as 
many outstanding successes as there are failures. We still have a long 
way to go. The review of the decision-making process mentioned earlier 
could certainly focus on this area with great benefit. 

In the long run it is doubtful if the role of the citizen iii the 
planning process will ever be completely clear ♦ There are too many vari- 
ables and obstacles to the development of an ideal process: 

-1. citizens lack the necessary resp\irces; 

2. values change too rapidly;; 

3. popuiation-shifts; ^ 
k. plans may be too complex to comprehend; 

5. citizens lack interest in large systems and long-range plans; 

6. citizen participation may^consxane too much tiine and money,; 
7* citizens may become co-6p€ed. 

Overcoming or mitigating these obstacles is a real challenge to both the 
practitioner and the researcher* ' . 

In closing,' I would like to offer some ideas on areas in which the 
laiid-use transportation planniiig process need development. First 

of all, we need to firm up on the planning process itself. In past years 
it has taken many shapes and forms at different tirhes and place;5. I find 
much confusion about what the planning process is and who has responsibil- 
ity for the^ various functions . ' 

This leads to my second thought concerning the roles of the various 
actors in the process . I believe the degrees of involvement and inter- 
action between cttiscns, planners, and officials need to be investigated 
and desirable guidelines laid out. 

Another pressing need is the establislmient of shared data bases for 
all laad-use-transppftation planning studies, including data base manage- 
ment and information systems that are open to the public. 

In coordination with the development of the data base is the heed to 
develop techniques for indexing and measuring social, economic, and envir- 
onmental effectr Until these measures can be found and adopted, our eval- 
uations will ttiiu to be subjective,, and it will be difficult to challenge 
or defend decisions. 
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Research has contributed significantly to the planning process. In 
fact, planning and research ai-e inherently v^ry closely related. Planning 
continues to invent the tools it needs as. part of the process. The current 
efforts in statewide transportation planning are a :good example of this 
dual effort. The American Association of State Highway and Transportation 
Officials and the Transportation Research Board have been leading the way 
in land-use-transportation pletnning research for many years, with encourage- 
ment from, and some independent effort by, the United States Department of 
Transportation. Planners have been very articidate in indicating their 
needs to these organizations, and the organizations in turn have been quite 
responsive. 

T believe what we may need at this point is a general review of current 
research efforts concerning land-use planning to identiiV short- and long- 
range objectives, including a coordination with research efforts in related 
fields, such as water resource development, energy, and health. 

I believe we have the management skills and techniques to carry on an 
effective land-use-transpprtation planning process at aU Xevels of govern- 
ment. What we don't have is the legi;slation and f\inds t^ support 
these planning efforts. legislation should provide flexible programs with 
objectives responsive to our needs.. Ftods: must be made avail^^^^^ 
continuing basis. We also need a review prdcess= to assure proper expendi- 
ture of these funds. Above aori, programs: should allow local plahhersy • 
officials, and citizens to deal with their problems where they occiu*.. 
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FEDERAL ROLE IN LOCAL LAND USE DECISION-MAKING 

V 

Cheryl E. Wassennan 

' Next to energy, land use is perhaps the hottest item of debate on the 
national agenda* Certainly I could quickly put the question of the federal 
role in land use to rest by stating that it is a consistent policy of the 
Administrator of the Environmental Protection Agency, and his counterparts 
in the other federal -agencies, that land-use decisions should and must be 
made at the state and local level. However, it is increasingly apparent 
that the federal government has a tremendous impact upon land-use develop- 
ment at local levels through its actions and policies. 

mile I am= prepared to discuss with you the role of the 'federal goy- 
erranent in general, I think that active consideration of iMd-use issu^^ 
and recent actions by EPA woiAd: be of great interest to you, and I wiH 
address ^ ■initial remarks tp= EPA and environmental concerns . 

I am certain that in= the preceeding daj's of the conference you have 
discussed at length traditional and new land-use and growth planning and 
control techniques. Environmental standards and -programs, however, =^^play 
an interesting and; unique role in this context . mile they do not deter- 
mirie" land-use patterns and. plans in and of themselves, they offer new 
constraints and groiHid rules for land-use decisions, cause re-evaluation 
of TociL plans developed without consideration of the envixoranent , and 
offer hew stimuli and mechanisms within vrhich we can address^ conflicting, 
dMands on the use of land in an open forum. It Is^ in fact competing uses 
of land and alternatives for managing those uses which; is the basis for 
our addressing land-use problems at this conference and i^ich relate ques- 
tions of land use to enviformental quality. 

Many of the programs T am about to describe represent c^pprtunities ' 
;as wel3: as constraints T We usually associate "constraint" with regulation. 

The emerging enviroranentiL programs are opportiinities. However, ^be- 
cause they are new programs and the potential for input ftrom you is^^eat, 
because the attention of the nation to environmental problems is shifting 
from eai urban-area focus to a new examination of ruyal ei^roments, from 
cledn-up to prevention, and because many of the actions that are; being 
taken to clean up polluted ^eas ^and positively plan for necessMTT devel- 
qnaient are also craiiplementaxy to steps that need to-be taken to preserve ^ 
agricultural lands, the character of rural communities, and development of 
deinressed rural economies. 
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EPA is responsible for cartying out six major areas of legislation: 
X6xi Clean Air Act,- Federal Water Pollution Control Act, Noise Control Act, 
Federal Insecticide, Fungicide and Rodenticide Act, solid waste management, 
and radiation control. In talking to the land-use issue, howeyer, the 
issues merge. You cauinot separate air, water, and land. To aid ixi our 
agency's effort to work closely with state and local officials and interest 
groups in order to introduce environmentiJ. consi<derations into land-use 
decisions, to support efforts \rtiich would further environmental goals, and 
to fully address the implications stnd impact of our programs for futxire 
land-use choices for state and local areas, the Administrator is augmenting 
his staff and creating a small land-use office. 

I would like to review bur e:>qpcrience in implementing the major pieces 
of EPA legislation. 

The Clean Air Act calls f or\the use of land-use and transportation - 
controls where necessary to achieve, national pollutant standards. Four 
land-use related programs are now required, of states by EPA in response to 
this need. They are: 

^lO trajisportat ion control plaiisf 

(2^ air qua^ ■ 
:(3)^ ihdirect source review; , 
significant deterioration of air quality. , 

Transportation controls have been necessedry in some 38 :of the nation* s 
largest metropolitan areas. ^WhjLLe many of the measures taken imder the con^ 
cept of tran^rtation relate to land use, inspection matn- 

tenlince prq^ams for cars, for example, do. Sane 12 or Iji- cities require 
signtficant a\:igme;ntation^ trismsit cihd important reductions^ in vehicle 

miies of travel. In these sbreas: automobile statibnaiy source emission 
contrpis we -sufficient to achieve levels acceptable to protect public 

health without such measures . 

The spatial arranganent of leoid use affects pur depengence on the auto- 
mobile and the potential for alternative, less polluting modes of travel. 
Some development patterns seryicing the ssmiie population^ 1^^^ been f pimd to 
reduce vehicle miles: by upvto. 30^ . It is clear that trahspprtation plan 
alternatives, consistent with meeting st^dards, are intimately 

related^ to patterns of land use , especially in these 38 cities . Maiiy people 
in the past have voiced the opinion that al^ternative land-use patterns are 
really long-term measures ctnd therefore are of lesser imjKjrtsince in meeti 
public health standards. We are ho longer restricted to short time horizons . 
EPA and the states must now address long tenn air quality measures. 

In response to a lawsuit initiated by the National Resources Defense 
Council, EPA has shifted program emphasis from solely attaihing air quality 
-Standards to maintaining standards; over a longer time l^ame ths^ the initial 
1975 and 1977 Clean Air Act dea^ines. EPA and the states will how su^pli- 
ment attairaaent measvures ajid the preconstruction review of new major station*- 
ary sources with two a.ct ions, both relating to land-use planning and control • 
First, the states ^d EPA are now iii the process of reviewing ar^a growth 
projections and related air quality trehdc. They will then designate air 
:qu:eii'^ maintenance areas aiid assure that area land-use and transportation 
.plans are made compatible with air quality standards, and/or develop 
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additional control measures necessary to assure that standards will not be 
exceeded over 10-year intervals. The air quality maintenance planning 
process is heavily dependent upon the adequacy of land-use and transporta- 
tion planning and places heavy emphasis upon public participation* 

EPA*s other response to the NEDC suit was to require that, starting 
Januiary 1, 1973 y hew indirect sources of air pollution would be reviewed r 
for consistency with areawide Iriiplementation plans and the localized car- 
bon monoxide pollutant standard. Indirect sources are developments such ^ 
as highways, airports, commercial and residential office space, municipal 
parking lots, etc., ^ich.attract mobile source activity^. We expect these 
reviews to result in changes in facility design configurations, to reduce 
or facilitate traffic flow, lead to more appropriate siting, and offer 
increased potential for mass transit where, it is needed. 

,In the preamble to the indirect source regulations EPA highlighted 
the relationship of these regulations to sound principles of land-use 
planning and encouraged these reviews to be incorporated into existing de- 
velopment control programs at all levels of government. 

The Sierra Club also won a c6^^^ case which concluded i^^^ EPA had not 
fulfdiied sdi of ^ its program responsibiiities. We had not required stat^ 
to e stablish^ approvable programs to prevent significant deteribr ation of 
air quality. This: applies^ to areas "^^^ air is cleaner than levels 

required by EPA'^nat Tonal standards . , 

EPA wlli soon prcmiiLgate final regulations on signif ic wit deter io 
Ai±on. I feel that the approach-being porsuedj i^^^^ f^- 
reachii^ impacts in promoting sound :g^^ policy development in the 
states. It was clear that the concept of what constitutes "significant" 
deterioration below the national standards varies according to the area 
affected . i)eter ioratiqh in wilderness areas , e4gric\iitnira^^ aixd 
national and state parks is significant at Jffuch lower levels than deteri- 
oration in rapidly urbanizing ar^^as. To allow for maxtoum= state flejcibil- 
ity and discretion in assessing the air quality liipiications of ^^^^^^^ 
sources; of sulfur dioxide and particulates, the regulations e stabile 
. national procedural £ramework withiji which the states wpuTd act. Following 
public hear iJigs, each state would= ilassifV its area into any of three 
categories: 

:(l)^ a preservation area, in which very limited growth in emissions 
would be allowed ; 

(2) a moderate growth area, in which modest increases in emissions 
covild occ\ir (e.g.,: a typical 1000 megawatt coal-fired plant); 

(3) a limited-use intensive -growth area, in which Qnissions would- 
be allowed to deteriorate air quality up to the national stand- 
^ds.= 

This process in classifying areas will require open land-use planning 
111 a public forum. It win force state decisions regarding preferable 
areas: for concentrated future development as well as areas in which air 
quality Is- to be preserved into the future. 



ERLC 



G260 



V 

Traplementation of the Federal Water Pollution Control Act has also re- 
quired laiid-use planning and control* EPA issues grants for the construction 
of wastewater treatment facilities to accomodate existing and projected 
growth in communities • These grants can serve as self-fulfilling prophecies 
of staggering growth rates in suburban communities or, if denied or con- 
ditioned, can restrain, prohibit, or redirect growth* 

.The environmental consequences of providing new acce&s to municipal 
sewers depend upon adequate land^use planning and control of new growth* 

It is not t>notigh to construct wastewater treatment facilities* Sewer , 
capacity or other disposal options must be continually reviewed for com- 
patability with community land-use planning* The Act provides EPA, or an 
approved state permit program, with an enforcement mechanism in response 
to violations of municipal treatment pleuit permit requirements due to over- 
loaded or poorly opv^ratdfig facilities* A court-Imposed limitation or 
restriction in new sewer hook-ups can be requested* 

The term "sewer ban" strikes fear in the hearts of developers, plan- 
ners, citizens, and spec iai interests alike* The fact that we must resort 
to the use of sewer bans is the clearest indicator I canjcite that technol- 

alone is not sufficient fdr protecting water quality* Many comm^ 
do not coord jjiate zoning and building permit issuance with sewer 
The Blue Plains treatment plant has a building permit backlog of l6*5 mil- 
lion, gallons per day* These peiinits were issued long after the plant was 
dumping raw sewage into the Potomac * Meanwhile , the Ramapo Township plan 
linking new development to a long-range sewer plan for the commtinity is 
hailed as a new concept* 

Sewex bans have been increasingly evoked around the couhtiy* Often 
they dp: not represent any sudden response to protecting the environment but 
rather an effort to limit continued high rates of population growth or ex- 
clude certain economic and racial groups* 

It is clearly EPA* s position that federal municipal permit enforcement 
will not dictate the ability of lo^al connnunities to grow nor do we promote 
the use of sewer ^bans- for exclusion* The Agency wiH enforce permits *ut 
will also promote a change In the way communities prepare for growth* ThiS: 
will be accomplished ttobugh selective planning and management reqi^ 
for near overlpaded facilities * If the sewer capacity planning process can 
be made sufficiently overt and attuned to regional as wel£L as local inter- 
ests, I think vre wdJ.1 serve a multitude of societal goals* 

The Water Act pj^^motes the importance of regional .planning for adequate 
sewer capacity, protection of water-related respiirces, and control over the 
location and nature of ^int and-hon-point soxirces of ppllution. This Is 
accomplished through areawi^e waste management planning gr^ts * Siiiilar to 
air quali-^. maintenance, ax^eas cere now being designated which, because of 
urban industrial concentrations or other complex control problems, require 
CQn5)rehensive environmental^ pleuining and control* The Act specifically 
mentions the use of leuid-use controls * Areawlde managanent plans will take 
a twenty-year perspective on growth in municipal and industrial wastewater 
loads— what I mean here is direct or point dischargers* Non-point pollution 
sources, representing on the average approximately UO^i of the total jmdIIii- 
tant loadings, especially requij^e the use of sound land-use location 
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decisions and land management techniques. This w^l affect, for example, 
floodplain .and wetlands development and agricultural practices . Advance 
planning for treatment plants and/or land disposal will also be critical. 

Finally, EPA has developed guidelines P the develojanent of regional 
solid waste management programs that are integrated with land-use plan-, 
ning. Acquisition and pre-selection of acceptable disposal sites is 
important. Work is also \mder way in the Agency to develop, in conjunc- 
tion with the Department of Transportation and other federal agencies, 
noise guidelines for airport development. It seems that technology will 
not be sufficient to prevent incompatible uses and poorly insulated devel- 
opment around airports. Studies are currenoly under .way, to analyze these 
problems. 

I believe these programs hold the promise of opening up closed avenues 
of decision-making to greater public participation and offer specific non- 
axbitrary criteria for land-use decisiori«maklng. However, it is essential 
that we develop comprehensive land-use decision-making processes for both 
plarining and control so that all of the important social and econOTiic 
goals of our ruretl communities can be reaJ:ize4. 

Envirprnnental programs play but one small role in this. We are try- 
ing to insure that it is a pbsitiye role. 
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RURAL lAUD. USE POLKJY IN THE NORTHEAST: 
CONSENSUS, DIRECTIONS, AM) ISSUES 

» W. Neill Schaller 

This conference has done more than increase participant awareness of 
land-use problems. It has focused on problem- solving tools'. In fact, 
several of you have commented that .in°no previous forum has such a wide 
range of alternative policies and control techniques been ,examined. 

Challenges eind risks are involved in moving from problem awareness to 
problem solving. I would like to tfiJLk about some of them , not to play 
doTO the; progress made here but hopefully to add further pef spective. ^My 
remarks deal .with fotu- questions: What is the problem? What can be done 
about it-(_the main: question^ f^^^ What are the implica- 

tibns for research and education? \What is the role of the professional? 

What is^ the Problem ? j' 

A wise choice of land-use policy tools obviously requires a correct 
diagnosis of the problem;. land-use problems occur because current or 
prpspective u differs from desired use. Desired .use implies cer;bain 
ends or goals. Land-use pplicies and other tools are means to; those ends. 
Thus^. -bp diagnose the problem, ^e have to know something about the ends as 
weii as reasons why they have not been achieved^ ^ 

If ali this .seems a little academic, wait. Herbert Stein, writing 
abc)ut the Economic Summit in the Wall :Street Journal on October 2, iU-us- 
trates what can happen when the problietu. is- not~uiiderstood, or ^when differ- 
ent part^ies g^rive at different diagnoses, ke says that ... .there were 
scpe people, at least, who had' the hope of finding or raising a consensus 
behiM an old idea, the idea of cutting the budget." But, Stein goes on, 
". . . inflation did not come through clearly as the dominant problem. At 
the first meetir^ Professor Samuelson told President Ford that- the nation ' s 
nimiber one problem was not inflation but stagflation,: and once th^^ 
been said the compulsion to 'face up' to budgetary restraint evaporates." , 

Surely ypu^ can think of similar examples: from land-use policy. Early 
in the conference. Professor E.F. Roberts alluded to what I see as the ex- 
tr^e case, in which one even looks: for ends to go with desired means. 

A concern expressed here many times is that^ prime agricultural lane? is 
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shiftily"; out of fanning. The question must be asked, axe the alternative 
remedies discussed at this conference based on a good understanding of why 
this shift occiirs? How miuch of the bidding of land out of fsmning is due 
to population pressures, to lower relative economic retiirns tb land used 
for farming, to the tax structure, or to previous policies, including 
those never perceived as likely to affect land use? Have we Identified 
the problem or the symptoms? Will the corrective measures chasen simply _ 
pile iiew policies on top of old ones? Should we unheap past policies to 
get at the basic reasons for the disappearance of farmland? ^ [ 

We can go only part way toward ans'^-ering the question of what the 
problem is without facing up to the coiL.;. jiion question , wh ose problem. 
The owners of land and those_,6Urfected by its use may entirerjTcLrffer- 
ent ends. Marion Clawson reminded us that considerable non-virban land in 
the Northeast— faormland and what Clawson calls "not-land"--is owned by 
uroan people who not only see things differently but will have much to say 
about rural land-use i/Olicy. 

I suppose ttie vast major. Ity of land-use problems are problems^ not 
merely because desired ends -xe unfulfilled, but because different ends are 
involved and available means c;j^mot satisfy all of them. Kb doubt this 
helps to explain wl^ T^e have different names for land-use problems. Scrae 
refer to a partic^Ilar problem as an environmental quality problem. Others 
may label it a pnysical or economic problem. Who you are and where you sit 
determine whether you see a problan at all and, if so, how serious it seems. 
Whether you label as a serious probl^em the bulldiiig of high-rise apartments 
on farmland depends on whether you think Idie^ the farmer, developer 

renter, public official, or interested neighbor, it you are a public offi- 
cial in Washington, you will probably think about it quite diffefently than 
someone who resides elsewhere. Similaxly, what the federal off icial des- 
cribes as a land-use problem may appear to the local citizen^as an issue 
too remote to add to his fiutready-long list of worries. There is no one 
"correct" perspective. 

^What Can Be Done About It ? 

The question has two parts: What are the alternative policies and 
control techniques, and what is the process of deciding which tools to 
use? 

Land-Use Policy Tools 

The tools we have discussed here for solving , land-use problems fall 
into a continuum between sole reliance on the Liarketplace and complete 
reliance on regulations and con"':rols. Economists as a rule faVor letting 
the market work. When the market fails to soive~Iand-use problems, such 
as those caused by external effects, they turn reluctcoitly to contrpls. 
Planners, in contrast, tend to favor regulation, flirting now and then 
with the market approach. 

Between the two e^rfcremes are incentives and other techniques to 
guide the changes in lidividual behavior that will solve land-use pro- 
blems. Larry Libby spoke of these. The distinction between guiding and 
controlling is iiiii>ortant. Guiding policies reward desired behavior. If 
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the individual chooses not to cheaige his behavior, he loses only the re- 
ward. Controls penalize anyone who behaves undesirably. The individual 
can decide to disobey a law, but the resulting fine or jail sentence tends 
to reiiiove that option as a viable choice. 

We have talked a lot about both intended and unintended consequences 
or effects of alternative land-use policies. One obvious conclusion is 
that the effectiveness of a policy depends not only on correct diagnosis 
of the problem, but also on a favorable setting in which the policy con 
operate. I hear you saying that the agricultural districts approach in 
New York can encourage retention of prime farmland ^in agriculture when de- 
velo^ent is relatively scattered but may be less effective when urbanizing 
pressures mount. Clearly, a policy that is effective in one place may have 
limited effect in the same place five years later. It might never work in 
another location. \ 

As Libby and others, have emphasized, the combinali^ion of other policies 
on the books is an important part of the setting. Different policies pan 
offset as well as complement each other. Our discussions have even hinted 
to me that land-use patterns may be influenced as much by policies having 
no perceived relation to land use as by those specifically concerned with 
land use. * \ | 

The unintended effects of land-use policies are pf continuing concern 
to ell of us. In solving a particular land-use problem, we woriy about 
creating or aggrovating another problem. Some of you have pointed out the 
unintended benefits to higher income people of certain tax pplacies. Oth- 
er& have said that use-vetlue asses^ent may /provide^ a haven^ for specula- 
tors> It h r also been suggested that if the property ^of farmers is taxed 
less, the ^ hurden will be shifted to non- farmers, which might ultimately 
increase the oost of housing for low- income people. 

To this endless list of unintended effects l/woxxTd add the possible 
impact of a given land-use policy on concentrati^on of land ownership. If 
the public is seriously concerned about bigness^, the question to be asked 

of each proposed policy is, will it encourage or discourage concentration? 

^ / - - - - 



If eve>-^rthing is indeed related to gvtxyhhing else, where does the 
assesanent ( . intended and unintended policy ^effects end? There is no an- 
swer. However, I see more examples of our hpt having gone far enough than 
evidence of trying to consider everything. 

The '"taking" issue has received justifiable attention here, but I won- 
der if the issue is not broader than the taking of property rights, the 
issue we have emphasized. Are we not struggling here with the more compi ex 
problem of who is going to take what from whom? I suggest that land-use 
policies and control techniques ihay well involve the taking not only of 
property rights, but of other critical rights, such as access to choice, 
opportunity, prestige, or inc'ome. 

The Process of Selecting Policy Tools 

We have talked more about tools thou about, the process of selecting 
topis. Yet to many people the question of wbD de.cides, and how, is as im- 
portant as which tool is chosen. The issue is not whether the public should 
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participate, but how much, when, and how. Still, those who want to find 
solutions quickly are apt to view public involvement as time-consuming and 
costly. They may encourage it, not for its own sake, but rather to legit- 
imize a particular decision. Do we think of public involvement as a means 
to ensure acceptance of a policy decision when the public sees it as an 
end? Perhaps we should begin to think of anything that restricts public 
participation as the potential taking of a right. 

Related to the matter of who decides is the important question, at 
what geographic or governmental level will what decisions be made? Marion 
Clawson sees a shift upward in the locus of control. What would be the 
consequences of this shift? Is it what the public wants? Although we have 
not addressed this matter directly, in my judgment it is a major land-use 
policy in its own right. A possible way to resolve it is suggested in the 



so-caiiled "public choice" approach to public administration.*^ New institu- 
tionetl arrangements, or rules of the game, may be devised to encourage gov- 
( -nmental units at different levels to negotiate with each o.;her or other- 
wise participate in decision making^ much as private firms participate in 
markets. The public choice approach then poses the challenging question, 
who decides on the rule changes and how? 

.What Are the. Implications for Research and Education ? 

Virtually every session in this conference has carried the implied 
message that infonned land-use policy decisions require facts and know- 
ledge. However, we have talked very little about specific data and 
research needs. 

Different kinds of research are required at different stages in what 
can be called th^ "policy issue cycle." As a land-use problem emerges, we 
need to know why it is a problem and for whom. We need to know what people 
really want. As etlternative policy tools and coi^trol techniques are iden- 
tified, we need to be able to make infonned judgments about the effects of 
those alternatives. More often than nDt^ the kind of research required is 
"what if" research, which must rely as much on informed judgment as on hard 
data. The societl scientist cannot ignore this challenge by saying that, 
unlike the physicetl scientist, he has no control laboratory, or by defer- 
ring his investigation until he has actuetl data to analyze. 

Still another kind of research is needed at the point in the policy 
issue cycle where decisions are made. We need knowledge about alternative 
decision-making rules ,and their consequences, just as we want to know about 
the effects of atlternative tools. Here I would include research on alter- 
native ways to increase the extent and effectiveness of public involvement, 
such as compensating citizens for the costs they must bear in order to par- 
ticipate. Further questions are implied in the distinction made by Ronald 
Pedersen between legislative and administrative decisions. If the reaHy 
important decisions are made by those who administer legislation, and if 
public involvement ends when legislation is enacted, does that mean that 
more decisions should be legislated, or does it point to the need for new 
accountability rules? Should ways be fovind to expand post-legislative in- 
volvement of citizens? / 

The role of research (Joes not end once a policy or control technique 
is adopted^ Performance should be monitored and evaluated if only to 
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determine whether the problem the corrective measure was supposed/ to solve 
has in fact been solved. If the problem persists, research may l)e required 
to determine why. Not all of these issues are "r e searchable .Mt I think 
you determine that only after asking the relevant questions. / 

// 

Just as research needs differ at various stages in the/ policy issue 
cycle, so do the contributions to be made by extension education. In the 
initial stages of the issue cycle, the need is for education to increase 
public awareness of the problem and then to help identi^ the alternatives 
an4 consequences of problem-solving tools. Extension ^can play an important 
role in broadening citizen participation in decisionrmaking and ultimately 
monitoring the results of actions taken. /' ^ 

As Dave Allee and others have said, it is "topgh''*to do useful exten- 
sion education when the issues are as complex and/ controversial as most 
land-use issues. But if extension ^educators merely raise the quality of 
the policy debate, they will have made a significant contribution. 

Whatjs the Role of the Professional ? ' 

I feel that this question belpngs, even though we hOTe_xiat--colisId^ed 
it directly. It matters how you think about. andc^Li^-"5u^^"^L^ respective 
roles for two main reasons . ^^-^-^-"""^ - "-^^--^ _ _ 

First, it is people, not land, who have land-use problems. Confer- 
ences may deal with real estate, food production^ and scenei^., but what we 
are really talking about, and often tinkering with when we go home, is the 
weU.-being of people. The solution to a land-use problem may be what you 
and I term, clinically^ a trade-off, but to the people affected it ma^ be 
a blessing or a tragedy. 

Whatever role you play in land-use problem solving - planner, adminis- 
trator, educator, or legislator - you are not a detached technician, but a 
part of a process. This applies to researchers, too. If you doubt me, 
think about Larry Libby's closing remark that'^*. . . timely policy research 
can itself be an effective incentive for guiding land-use behavior." It 
fol3.ows, I think, that you have what can only be called a moral responsi- 
bility to use your judgment and talents with humility . \ 

Second, lack of public confidence in professionals, as well as govern- 
ment, adds particular importance to how you think about and carry out yoixr 
role. Even the confidence once placed in la^vyers has been tarnished by 
Watergate* Nor is the climate improved by the professional's occasional 
lack of confidence in other professionals. It may seem iinnecessary to say 
so, but n^ver underestimate what you can do to help restore confidence. 

How you respond to fo\xr professional pitfalls could have a significant 
impact on the well-being of people and their confidence in you. Here I am 
talking mainly to professionals in the public service. 

Role confusion is one pitfall. How do you see your role? Do local 
leaders, citizens, and other professionals see it as you do? If you are in 
extension educatiori, fc- example, what must you do, or be, in order to 
teach? Do you have to mediate before you can teach? Do others.^recognize 
and accept that role? The payoff from trying to clarify your role and to 
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gain acceptance of it can be substantial • 

A second pitfall is succumbing to grand designitis — looking for that 
one grand design or one best solution to a complex land -use problem. Un- 
fortunately, progress is often made in small steps that are seldom neat 
and usually indirect. 

The third pitfall is the favored client tendency . If you serve dif-' 
ferent involved publics who see a land-use problem differently, how do you 
proceed? To simplify matters, you may be tempted to look for policy means 
that will maximize the ends of one person or group without hurting others 
"too. much." But there is a subtle difference between winning and not los- 
ing. Your publics will see it. Giving in to this temptation could also 
block understanding of the other ends, involved and, as a result, reduce the 
chances of finding those rare, but not impossible, means that will satisfy 
all parties. A way out of this dilemma is to know how much of the problem- 
i^olving process is in your proper domain and how much belongs in the 
political arena. 

Finally, the reality of self-interest suggests a related pitfall. Our 
discussions tell me' that aH of you are frustrated at times by the self- 
interest of parties involved in land-use debates. How often have you 
silently muttered, "People are no damned good?" How do you manage these 
situations? 

Most professionals probably feel that helping to develop a new land- 
use "ethic" is either an unrealistic professional role "or one best left to 
men of the cloth. If we are talking about the role of the professional as 
a person, I disagree. Regardn.ess, there is an obvious professional role ^ 
here. You have the opportunity, if not the obligation, to help individuals 
develop "enlightened" serf>*interest. There is indeed a difference between 
self-interest and enlightened self-interest. While some conflicts wiil. 
surely remain even if self-interest is enlightened, the resolution of con- 
flicts will be better informed. And that is no small accomplishment. 

The opportunity to increase enlightenment applies as well to the self- 
interest of counties,, states, and even nations. Northeast states are 
xinderstandably interested 1. ens\xring an adequate supply of food^ for them- 
selves, but how enlightened is that self-interest? A high degree of food 
self-sufficiency in New Jersey would undoubtedly raise the price of food 
to consumers in the State, simply because New Jersey does not have a comr 
parative advantage in the production of many foods. The point is not that 
self-sufficiency is wrongs but whether both the disadvantages and the ad- 
vantages receive adequate attention. Wise decisions often grow out of 
seemingly unpopular thoughts./ 

This conference in a beginning, not an end. You are not leaving with 
a kit of ready-made tools. If the conference is useful, it will be because 
you have acquired new perspectives, new information, and ideas; not because 
you have answers, but because you are more certain that you know the right 
questions. 
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APPENDIX A 
ER0GRAI4 

CONFERENCE ON RURAL MND-USE POLICY IN THE 1«)RTHEAST 
October 2^k, 197h at 
Sheraton-Deauville Hotel and Motor Inn, Atlantic City, New Jersey 



Sponsored by Northeast Regional Center for Rural Development in cooper- 
ation with Northeast Public Policy Cnmmittee, Northeast Resource Econcxnics 
Committee, and NE-90 Technical Regional Research Project Committee - 
all affiliated with the land-grant colleges and universities in the 12 
Northeastern states. 

WEDNESDAY, OCTOBER 2 

Registration - staarting at 10:00 a.m. — , 

Session 1 

12:00 noon-2: 00 p^m. lAmcheon session 

Chairperson - Charles E. Hess, Dean, Cook College , Rutgers University 
Welcome anA Remarks - The ^H^ Brendan T. Byrne, Grovernor of 

New Jersey 

Introduced by the Honorable I^iUip^^^^^ New Jersey 

Department of Agric^ulture 
Conference Overview r Olaf F. Larson, Director, Northeast Regional 

Center for Rural Develojnnent 
Problons and Policy Issues in Rural Land-Use Control - Marion Clawson, 

Acting President, Resources for the Future, Inc., Washington 

Session 2 

2:30-1^:30 p.m. Alternative Major Land-Use Policies and Land-Use Control 
techniques 

Chairperson - Maynard C. Heckel, Director of Cooperative Extension 

Service and Associate Dean, College of Life Sciences suid Agricul- 
' ture. University of New Hampshire 
The Use of Dii'ect and Indirect Police Power foi^ Land-Use Control - 

E. F. Roberts, Jr., Professor of Law, Law School, Cornell University 
Influencing Land-Use Through Public Policies and Activitiiss - 

Ronald^. Pedersen, First Deputy Commissioner, New York State 

Department of Environmentetl Conservation 
Discussion 
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THURSDAY, OCTOBER 3 

Session 3 ^ 

9:00 a.m. - neon. Alternative Major Land-Use Policies and Land-Use 
Control Techniques (continued) 

Chairperson - Gerald A# Donovan, Dean, College of .Resource Develop- 
ment, University of Rhode Island \ 

The Transfer of Development Rights - Bo Budd Chavooshian, Cooperative 
Extension Specialist, Department of Environmental Resources, 
Cook College, Rutgers University 

The Public Purchase of Development Easements - William L. Park, 

Chairman, Department of Agricultural Economics and Marketing, 
Cook College, Rutgers University 

The Use of Tax Policies and Other Special Incentives - Lavrence W. 
libby. Department of Agricultural Economics, Michigan State 
University (on leave with Resources for the Future, Inc., 
Washington) 

Session h (Concurrent with Session 5) 

2:0p p.m. - if:30 p.m. Workshop - Experiences: }dth the Use of Police Power 
as :a Land-Use Control Technique 

Chairpersons - Jolm Van Zandt,, Division of Rural Reso\irces, New Jersey 
Depari^ent of Agriculture and= Silas B. Weeks, Institute of 
Katural= and Envdrpranental Resources, University of New Hampshire 

Part A 

Vermont Vs land-use and development law (Act 250) - 

An "inside" view - Schuyler Jackson,: Chaiirosoi, Environmental Board, 

Vermont Agency of Environmental Conservation 
Aoa "outside" view - F. 6. Sargent, Department of Resource Economics, 

University of Vermont 
Adirondack Park Conservation ajid DevelojOT « 

G. Gordon Davis, General Counsel, Adirondack Park Agency 
Discussion 

Part B 

High dinpact zoning: Maine *s Site Location of Development Act r J* Delphen- 
. dahl. Department of Agricultural and Resource Economics, University 

of :Maine at Orono • 
Delaware's Coastal Zone Act and other State and Federal coastal zone 

management legislation - David R. Keifer, Director, Delaware Office 

of State Planning 

ELopd plain zoning: A state response to the Federal Flood Disaster Protec- 
tion Act of 1973 - David J. AHee, Department of Agricultural 
Economics, Cornell University 

Wetland legislation: the Massachusetts case - J. H. Foster, Department of 
Fc "d and Resource Economics, University of Massachusetts 

Discussion 
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Session 5 (Concurrent with Session k) 

2:00 - lf:30 p.m* Workshop - Experiences with Tax and Special Incentive 
Policies as Land-Use Control Techniques 

Chairperson - Robert F. Hutton, Assistant Director of Agricultural 
Experiment Station, Pennsylvania State University 

Part A 

Assessment policies and practices - Dale K, Colyer, Division of Resource 
Management, West Virginia University 

Use value assessment: Connecticut's Public Act lf90 and legislation of 
other Northeastern states - Irving F. Fellows, Department of 
Agricultural Economics, University of Connecticut 

Discussion 

- Part B 

Agricultural districts in New York - Howard E, Conklin,' Department of 

Agricultural Economics, Cornell University 
Capital gains tax: the Vermont case - William^^H^^ Bingham, The Extension 

Service, University of Vermont 
inheritance tax policy: implications for rural land-use r J*ed Woods, 

Economic Research Service^ U.S. Depaxtra^ of Agriciilture 
Discussion 

lEIDAY, OCTOBER If 

Session 6 (Concurrent with Session 7) 

9:00 a.m. - noon. Workshop - Experiences with. Development R^ Public 
Acquisition, and Easements as Mnd^Use Control Techniques 
Chairperson- - David J.- Burns, rtment of Agricxatural iiicohomics 
and Marketing, Rutgers Unive^^^ 

Part A 

The experience of the Blueprint Commission on the Future of New Jersey 

Agriculture - The Honorable Phillip Alampi, Secretary, New Jersey 

Department of Agriculture 
The Tri-Coimty Conservancy of the Brandywine - Thomas H. Pierce, 

Director of land Management, Chadds Ford, Pennsylvania 
The Ramapo (Rockland County, New York) experience - Charles= L. Crangle, 

Senior Planner, New York State Office of Planning Services 
Discussion 
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Part B 

The Lincoln (Mass.) Land .Conservation Trust and R\iral Land Founda- 
tion, Inc. - Kenneth W. Bergen, Chairman of the Trustees, Rural 
Land Foundation / \ 

Land purchase and development easements in Suffolk County (New York) - 
John V. N. Klein, Suffolk County Executive 

The Nat\ire Conservancy programs in the Northeastern states - Bradford 
C. Northrup, Eastern Regional Director, The Nature Conservancy, 
Boston 

Discussion ' 

Session 7 (Concurrent with Session 6) 

00 a.m. - noon. Workshop - Experiences with Influencing Public Agencies 
and the Legislative- Process 

Chairpersons - Donald J. White, Cooperative Extension, New York and 
George D. Wood, Cooperative Extension Service, Maryland 

Part A 

Panel- Citizen influence on rural land-use policies through the work 
of state coiranissions 

Connecticut Governor *s Cozmnission on the Preservation of Agrir 
cult\iral^ Le^d - Donald A. Tuttle, Director, Connecticut 
Board of Agricult\ire 

Maryland Committee on Preservation of Agricultural Land - Frank 
L. Bentz,_ Jr. , Chairman of Cbmittee and^ V 
for Agricultural Affair's , University of Maiyland 

Pennsylv^ia Governor *s Conmiittee for th^^ Preservation of 
Agricultural Land - Amos Funk, Member .of Conmittee , 
Millersvilie 

Influencing local and state rural land-use policy dec5sions: A 

citizen^s experience - Carole Larsen, nce-Chairman, Citizens 
CoaTition on Land-Use Education, Frederick Ccointy (Md.) and 
Chairman, Land-Use Committee, Maryland League of Women Voters 

Discussion 

Par t B 

Influencing open land decisions at the local ^government level: 

Municipal Conservation Commissions in Massachusetts. - Mrs. Helen 
White, Chainnah, Springfield (Mass.) Conservation Ccaranission and 
Member, Board of D5.rectors, Massachusetts Association^ of Conser- 
vation Commissions 

Influencing a state agency: highway planning and land use - Malcolm 
F. Brenan, Director, Mvanced Plaiining Division, West Virginia 
Department of Highways 

A federal agency and local land use: the Environmental Protection 
Agency - Cheryl^E. Wasserman, Land Use Policy, Office of 
Planning and Management, Envirbnmental Protection Agency, 
Washington 

Discussion 
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Session 8 

12:00 noon - 2:00 p.m. Luncheon session 

Chairperson - William E. McDaniel, Dean, College of Agricultural 

Sciences, University of Delaware 
Rural Land-Use Policy in the Northeast: Consensus, Directions, and 

Issues - Neill Schaller, Associate Managing Director, Farm 

Foundation, Chicago 
The Citizen, Government, and Rural Land Use Policy: A State , 

Legislator's View - The Honorable Gerald Horton, Georgia. 

House of Representatives and Co-Chairman, Council of State 

Governments* National Task Force on Land Use 
2:00 p.m. Adjournment 
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LIST OF REGISTERED CONFERENCE PARTICIPANTS 
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John Adams 

Catskill Study Consnission 
Stamford, N, Y. 

Chris Ahrens 

Office of Economic Opportunity- 
New York City 

Earl Ainsworth 
American Agricultvirist 
Ithaca, N. Y. 

The Honorable Phillip Alampi 

Secretary:, New Jersey Dept. of Agricultvire 

Trenton, N. J. 



N. Allbee 
Sea Grant Advisory Service 
Brbckport, N. Y-; 

David J. Allee 
Cornell University 
Ithaca, N. Y. 

W. D. Anderson 
Economic Research Service 
U.S. Department of Agriculture 
Washington, D.C. 

Carol S. Applegate 
Dey Road 
Cranbury, N. J. 

Warren Archey 

Cooperative Extension Service 
Pittsfield, Mass. 

James E. Ashton 

Cooperative Extension Service 

Millbrook, N. Y. 

John Balsam 

Farmcars Home Administration • 
Turner sville , N. J. 

Jack L. Baxrick 

Soil Conservation Service 

U . S. Department of Agriculture 

Syracuse, N. Y. 
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Richard Barringer 
Bxxreau of Public Lands 
Department of Conservation 
Augusta, Maine 

Richard L. Barrows 
University of Wisconsin 
Madison, Wisconsin 

John W. Bater 

Agricultxu-al^ Stabilization 
and Conservation ^Service 
, U.S. Depeurtment of Agriculture 
Syracuse, N. Y. 

Leland^Beebe 

New Y^5rk Farm Bxxreau 

Glel^pnt, N. Y. 

Ch/ster P. Bellaxd 
Soil Conservation Ser^fce 
U;S. Department .of Agriculture 
Somerset, N. J. , ^ 

Marvin J. Bennof 
Cooperative Extension Service 
University of Maryland 
Hyatt sville, Md. 

Frank Bentz 
University of Maiyland 
College Park, Md. 

Kenneth W.. B ergen 
Bingham, Dana and GotiIU 
Boston, Mass. 

John W. Berg Strom 
Pennsylvania State University 
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Prepared for Oct.. 1971^ 
Conference on Riiral Land-Use 
Policy in the Northeast 

APPENDIX C 



ABOUT THE CONFERENCE SPONSORS 

Northeast RegionaJ Center for Biiral Development - The Center was 
established at the Cornell University Agricultural Experiment Station in 
February 1972 upon recommendation of the State Agricultural Experiment 
Station directors in the 12-state region. Its prijnary concerns were to be 
rural develojanent research and the training of persons engaged in or pre- 
paring for work in the area of rural development. Since May 197^ the 
Center has also had responsib^iity for a regional program to support and 
complement the research and extension rural development pilot programs 
conducted in the several states through the land-grant institutions as 
required under Title V of the Rural. Development Act of 1972. The pilot 
programs were first funded in Fiscal Year 197^. 

The Center has direct links with each of the ll^ land-grant colleges 
and tmi vers ities in the Northeast. Currently, it is supported largely by 
special grant funds of the Cooperative State Research Service, U.S. Depart- 
ment of Agriculture and by rural deveioianent research and extension funds 
authorized under Title V,. Rural Develoinnent Act of 1972. 

The current members of the Center *s Advisory Committee (Board of 
Directors for the Title V Program) are as follows: 

G. A. Donovan, Dean, College of Resource Development, University of 
Rhode Island 

Maynard c. Heckel, Director, Cooperative Extension Service, University 
of New Hampshire 

Robert F. Hutxon, Assistant Director, Agricultu: JL Experiment Station, 

Pennsylvania State University' I 
William A. lynk. Chairman, Department of Natural Sciences and 

Mathematics, University of Maryland, Eastern Shore 
William E. McDaniel, Dean, College of Agricultural Sciences^ 

University of Delaware 
William C. Motes, Director, Economic Development Division, Economic 

Research Service, U.S. Department of Agriculture, Washington, 

D. C. 

David J. Ndan, State Director, Farmers Home Administration, New York 
John W. Scott, Master, National Grange 

Doris H. Steele, Area Program Coordinator, The Extension Service, ^ 

University of Vermont 
Ronald L. Stump, Director, Cooperative Extension Service, West 

Virginia University 
N. L. VanDemark, Chairman cf Committee, Director, Cornell University 

Agricultural Exi/^rlment Station 
Robert E. Wagner, Director, Cooperative Extension Service, University 

of Maryland 

I 
\ 
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Northeast Public Policy Committee - The Cooperative Extension Director 
of each state appoints a staff member to the Committee. Members have 
responsibilities in their respective states for extension educational activ- 
ities in community resource development and public policy. The U.S. Depart- 
ment of Agriculture is also represented. The Farm Foundation provides 
' financial support for the meetings of ±he Committee. 

The cvirrent administrative advisor,^' designated by the Northeast Coop- 
erative Extension Service directors, is Maynard C. Heckel, University of 
New Hampshire; the current Commit cee chairman is Silas B. Weeks, University 
of New Hampshire. 

Northeast Resource Economics Committee - The State Agricultural 
Experiment Station director of each state appoints two staff members, with 
research responsibilities in the area of resource economics, to the Commit- 
tee. The U.S. Department of Agriculture is also represented. The Farm. 
Foimdation provides financial support for the meetings of the Committee. 

The current administrative advisor, designated by the Northeast State 
Agricxilttiral Experiment Station directors, is Robert F. Hutton, Pennsyl- 
vania State University; the current. Committee chairman is Donald J. Epp, 
Pennsylvania State University.. 

NE-90 Technical Research Project Committee - This Committee is comprised 
of the State Agricultural E:q)eriment Station research project leaders who 
are working, on NE-90 "Rxaral Land Use Policy in an Urbanizing Environment". 
The Connecticut (Storrs), New Hampshire, New Jersey, New York (Cornell), 
Vermont, end New Hamfishire stations are cooperating in this project which 
was initiated Jxily 1, 1973. The research objectives are: 

(1) Identification, description, and classification of public policy 
issues relative to agricultural land use in the urbanizing North- 
east; 

(2) Identification, description, and classification of mechanisms 
being used and proposed for use at state and local levels for 
dealing with public policy issues relative to agricultural land 
use ; 

(3) Development of legally and administratively feasible alternative 
policies and mechanisms for affecting agricultural resource use 
as applied to urbanizing situations; and 

(U) Assessment of the social and economic impact of alternative 

policies and mechanisms with respect to utilization of agricul- 
tural land in an urbanizing environment. 

The administrative advisor for the project is Robert F. Hutton, Penn- 
sylvania Stat^ University; the project manager is Howard E. Conklin, Cornell 
University. Other members of the present Committee are David J. Burns, New 
Jersey; Dale K. Colyer, West Virginia; Irving F. Fellows, Connecticut; 
Douglas E. Morris, New Hampshire; and Raymond H, Tremblay, Vermont. 
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PUBLICATIONS OF THE NORTHEAST REGIONAL CENTER FOR 

RURAL DEVELOPMENT 



Working Papers on Rural Community Services: National Workshop on 
Problems of Research on Delivery of Community Services in Rural Areas, 
December 13-16, 1971. Compiled by S. M. Leadley. (Published by the 
Northeast, the North Central, and the Western Regional Centers, the 
Southeast Regional Rural Development Research Center at Tuskegee. 
Institute, and the Southern Association of Agricultural Experiment Station 
Directors) 

Papers of the Workshop on Current Rural Development Regional Research 
in the Northeast, July 25-28, 1972 

Publication 

1. Supplement to Task Force Report on Rural Development Research in 
the Northeast For the Next Five Years — A Framework. August 1973. 

2. Community Resource Development: A Preliminary Bibliography of 
Extension-Related Material in the Northeast. December 1973. ^ 

3. An Inventory of Pilot Projects in Community and Rural Development: 
Cooperative Extension Programs in the* Northeast (iorXhcqmmg). 

4. Papers — Workshop on Evaluating: State Title V Pilot Programs in the 
Northeast, October 29-31, 1974. January 1975. One dollar per copy. 



Programs of the Northeast Regional Center for Rural Development are 
available without regard to race, color, religion, sex or national- origin. 
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